Did

{BLANK}

Question One:
the
warrant
FISA application and the issuance of a FISA order?

the submission of a

Question Two:
Did FBI-HQ personnelmake a serious and substantial effort
inDecember 1998 to advise OIPR of incriminating information arising out of the August
d to persuade OIPR to submit a new FISA application?
1998

{BLANK}
Three(U) OIPR
Question

FBI

Did

handle this matter appropriately?

SSA{BLANK}viewedthe{BLANK}as a”bust”{BLANK}7/23/99),
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b1

b1

the{BLANK}

certainly was not a bust."' For the reasons set forth in Chapter 14,
did materially advance the case for a
FISA order, it should have resulted in a serious and substantial effort on the part of NSD
to persuade OIPR that the FBI now had a sufficient basis for a FISA order, it should have
caused the submission of a FISA application, and it should have resulted in a FISA order.

OIPR's principal reason for rejecting the FISA application submitted.in June
1997 was a lack of probable cause.
assessment, it was stuck with it. The
have and should have overcome OIPR’s
19 specific items of incriminating
contributions to the probable cause analysis:

FBI

b6

b7c

[838]As FBI-AQ

ASAC Dickwrote in

certainly

others immediately after the
was not a home runwe

e-mail to SAC Kitchen,SA
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SA{BLANK}and b6,b7c

executed:“Great Job!

gottosecond base.” (AQI 4861)

FBI

b1

light.

FBI
b6
b7c

SA{BLANK}took

over the
(U) This was certainly the view of FBI-AQ. When S
investigation from SA{BLANK}herfirst order of business was to
a request to FBI-HQ
for submissionto OIPR of a FISA application. {BLANK}9/7/99) She did so immediately
and sent an EC to NSD on November 10,1998 that ably and effectively set forth the case
for a FISA order. (AQI 1964)

SSA{BLANK}however,

did not see

the{BLANK}as FBI-AQ did.

His

reactiontoSA{BLANK}ECwas immediateandnegative, as shownbyhishandwriten
comments on FBI-HQ’s copy. (FBI 1381) Then, onDecember 10,1998, he Formally

rejectedFBI-AQ’srequestforaFISAorder(FBI 1406),

{BLANK}

this
dayslater.
matter to
(Id.)
OIPRfor
AccordingtoUC
its review.

SSA{BLANK}found

endorsedthree

12/29/99)

(U)Nevertheless, despite havingrejected the FISA request on December 10, 1998,
himselfin the office of OIPR attorney Dave Ryan on December 22,
1998 discussing that very possibility. How did this happen?
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b1

[839](U)SSA{BLANK}was
he learned ofthe
"This is B-S-,
him [SSA
{BLANK}
what
he
nothing.” {BLANK}9/7/99)
“upset” when

we give

rejection. He told SA
wants and he does

[840]What led SC Middleton to take this action? It certainly was not

ofthe{BLANK}He

enthusiasm for the results
viewed the results as
“garbage” and "not successful” and asalertingascould be." (FBI 1493; Middleton
8/3/99) He wasn't "optimistic'' that OIPR would approve a FISA application and, if
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FBI
b6

b7c

{BLANK}12/29/99)

was

we’re not the attorneys of record.”
OIPR was, and
even though it was being done out of a “surfeit”of caution, i t still needed
done arid
“then we can check the box.”[842] (Id.)Thus, UC{BLANK}
”ordered”
go see

{BLANK}

SSA{BLANK}to

OIPR.[843]{BLANK}12/15/99)

That the FBI lacked confidence in its own claim on a FISA order was made
abundantly clear in a note that AD Gallaghersent to Director Freehon December 18,
1998,just four days before SSA
wentover to OIPR to present the matter. This
note confirms to Director Freeh what NSD had told FBI-AQthe previous week: “[T]he
results o
were not likely to be sufficientjustification for
electronic surveillance.”

{BLANK}

of{BLANK}were

b1

(U)
The FBI’s gloomyprognosis carried
to SSA{BLANK}meeting with
OIPR on December 22,1998. There is no question that this was a
run"
over

not

"serious

at a

FISA application but, rather, an effort by NSD to gain OIPR's endorsement of a decision
that it had already made and already communicated to both FBI-AQand to the Director
himself.[844]

the AGRT interviewed U

UC{BLANK}in

b1

probativeandnotconsistent

[842]WhentheAGRTinterviewedUC{BLANK}inJuly 1999,UC{BLANK}

emphasized that he had reallyintended the approachto OIPRto be a”serious run” at a
FISAorder. Hisviewwasthatthefullcontextofthe{BLANK}supportedaFISA

theAGRTthathewasnotawareofthis econd”runa”t

application,whetherornotitwasultimatelyapproved.{BLANK}7/19/99)

[843](U)AD Gallaghertold

b1

a FISA but, upon reviewing what happened, the "reality is that it was crossing the last
'T' before going to [the] polygraph." (Gallagher 10/28/99)

[
8
44]
(
U
)
If' more evidence of this fact was necessary, one need only look at the
FBI's acquiescence in DOE’s determinationto interview and polygraph Wen Ho Lee in
late December 1998. If the FBI actuallythought there was a chance for a FISA order, it
certainly would have asked DOE to hold off, at least briefly, on the interview and
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FBI
b6

b7c

b1
DOE
b6,b7c
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b7c
DOE

b6,b7c

lengthy” meeting.
view, in going into the meeting, was that nothing that
happened in the
could have changed things" and that there was
nothing in
report at would have justified a finding of probable cause.
7/23/99, 12/15/99) Ryan said "loud and clear" that

the
{BLANK}
results

changednothing.”{BLANK}12/15/99)
{BLANK}
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and the results. I ended by
He immediatelyresponded"NO."

FBI
b6

b7c

(U)
I advised JRK{BLANK}of this 12/22
(FBI 7111)

These three accounts essentiallypaint the same portrait: SSA{BLANK}had a
briefencounter with Ryan intended to obtain OIPR’s endorsement of a decision SSA
{BLANK}and his supervisors at NSD had already mad
"innoway" added anything to the issue of "probable

to FBI-AQ. What he shouldhave come for was a FISA
order.[847]

involving DOE targetsand included reference to the August 1997Wen Ho LeeFISA

declination. (Id.)

i

page626

b1

(U) As to OIPR,its ability to have put together a FISA applicationin December
1998 would have been significantlyhandicapped by its destructionof its own records
concerningthe June 1997 FISA application. See Chapter I I and 12. That never became
a problem because there was nothing in SSA{BLANK}
IO support a
reconsideration of the matter.

FBI

presentation

b6
b7c

D. (U) Conclusion

Ultimately, the responsibility for the inadequate presentation to Ryan lies only
partially with SSA
UC{BLANK}must also bear responsibility for a decision
which he told the AGRTin July 1999he
that he believed the
not communicated fully to OIPR SSA
he regrets not having presented the FISA issue to OIPR himself. He
indicated that ifthe context of the
had been presented fully he
believes it would have supported
or not it was actually
approved. (Id.)

{BLANK}and

{BLANK}
regretted.{BLANK}7/19/99) UC{BLANK}stated
{BLANK}was
aFISAapplication,whether

DOE
b6, b7C

I

DOE

b6,b7c
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b1

after it received the
will present the details to
ion to the Foreign
Intelligence SurveillanceCourt.” (FBI 7651) By December 18,1998, NSD was telling
not
Director Freeh somethingvery different: the results of the
likely to be sufficient justification for electronicsurveillance. (FBI 7652)
NSD’s first
instincts were the correct ones. It should have “again ask[ed]” for a FISA application. It
did not.
that

{BLANK}were

d substantial presentation been made to OIPR concerning the
d had OIPR nevertheless rejected the submissionof a FISA
criticism. Instead,OIPR never got the chance to decide the
matter one way or the other. OIPR was told nothing that could possibly have led it to
believe that the matter warrantedany furtherinquiry.
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