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INTRODUCTION

LEGAL LESSONS LEARNED FROM AFGHANISTAN
AND IRAQ: VOLUME II

FULL SPECTRUM OPERATIONS
(2 MAY 2003 — 30 JUNE 2004)

In the name of God, the Merciful, the Compassionate
Preamble
We the people of Afghanistan:

1. With firm faith in God almighty and relying on His lawful mercy, and
Believing in the Sacred relation of Islam,

2. Realizing the injustice and shortcoming of the past, and the numerous
troubles imposed on our country,

3. While acknowledging the sacrifices and the historic struggles, rightful
Jehad and just resistance of all people of Afghanistan, and respecting the
high position of the martyrs for the freedom of Afghanistan,

4. Understanding the fact that Afghanistan is a single and united country
and belongs to all ethnicities residing in this country,

5. Observing the United Nations Charter and respecting the Universal
Declaration of Human Rights,

6. For consolidating national unity, safeguarding independence, national
sovereignty, and territorial integrity of the country,

7. For establishing a government based on people’s will and democracy,
8. For creation of a civil society free of oppression, atrocity,
discrimination, and violence and based on the rule of law, social justice,
protection of human rights, and dignity, ensuring the fundamental rights
and freedoms of the people,

9. For strengthening of political, social, economic, and defensive
institutions of the country,

10. For ensuring a prosperous life, and sound environment for all those
residing in this land,

11. And finally for regaining Afghanistan’s deserving place in the
international community,

Have adopted this constitution in compliance with historical, cultural, and
social requirements of the era, through our elected representatives in the
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Loya jirga dated 14 Jaddi 1382 in the city of Kabul.!
--2004 Afghan Constitution

We, the coalition, [continue] to do all we can to improve the lives

of all Iraqi citizens. . .. The coalition came here to liberate all Iraqis from
Saddam Hussein, his regime, and the clear danger which they posed to us
all. ... Many of you are now free from the first time. Free to speak

openly, free to live without fear of torture or repression, free to practice
your own religion as you choose, free to leave and enter your country as
your wish. ... We came here to give you those freedoms, and to protect
them as we help you build your democratic future for your country. Our
task is to ensure that fragile, and hard-won freedoms that you are now
starting to enjoy are not removed by elements of the old regime who
continue to attack you, to attack us, and to attack the services vital to you .

In recent days, my colleagues and | have been working with many lraqis
from all over the country to quicken the march towards political
responsibility for Iragis. All of Irag’s main cities, and dozens of other
towns, now have administrative councils. Within two weeks, the new Iraqi
Governing Council will be established. And shortly thereafter, we will
launch the process to write a new Iragi Constitution. This will be your
new constitution: written by Iraqis, debated by Iragis and approved by
Iraqgis. It will not be written by Americans or British or anyone else.
Once a new constitution has been approved, Iraq’s new Government will
be chosen by Iraqg’s first democratic, free and fair elections. At that point,
the coalition’s job will be done.?

— Ambassador L. Paul Bremer,
Administrator, Coalition Provisional Authority

. Introduction

The terrorist attacks of 11 September 2001 and the resulting “Global War on
Terrorism,” or GWOT, continued to shape U.S. foreign and domestic policy after
President George Bush declared an end to major combat operations in Irag and
Afghanistan on 1 May 2003. Although major combat operations had ended, the U.S. and
its Coalition Forces continued to conduct offensive operations in both Afghanistan and
Irag, using military force to root out terrorists and insurgents. At the same time,

! Unofficial translation of the 2004 Afghan Constitution, found at www.hazara.net/jirga/afghanconstitution-
final.pdf (last visited 30 May 2005).

2 Press Release Number 0010, Coalition Provisional Authority, subject: Text of Ambassador Paul
Bremer’s Message to the Iraqgi People (3 Jul. 2003) (on file with CLAMO).
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Coalition Forces conducted stability and support operations, bringing needed
reconstruction and reform to government services and humanitarian assistance to private
citizens. The focus of this Publication is on the legal issues in the full spectrum of these
military operations—from providing legal advice on Rules of Engagement (ROE) for
conducting offensive operations to the fiscal law issues involved in providing
humanitarian assistance.

Specifically, the focus of Volume 1l is on the lessons learned by military legal
personnel involved in Operations ENDURING FREEDOM (OEF) (primarily
Afghanistan) and IRAQI FREEDOM (OIF) (Iraq) after President George Bush declared
an end to major combat operations in Afghanistan and Iraq on 1 May 2003 until 30 June
2004, two days after the transfer of sovereignty to an Iraqi Interim Government. Volume
I of this Publication outlined the many challenges that judge advocates (JAs) and enlisted
paralegals faced in applying law to missions that oftentimes presented unique admixtures
of war and law enforcement—as the GWOT’s seemingly incongruous grouping of the
terms “war” and “terrorism” suggests—that did not always fit neatly into established
legal paradigms.

If possible, legal teams grappled with even more complex international law issues
during the period covered by Volume II. In particular in Iraq, legal teams struggled to
apply the international laws of belligerent occupation for the first time since the end of
World War Il. International law issues concerning judicial reconstruction and reform,
detention operations, proper interrogation techniques, and civilians on the battlefield were
significant legal issues confronted by legal teams in both countries. Additionally, JAs
continued to be out in front of the complex ROE issues presented to a Coalition Force
who oftentimes could not positively identify their enemy, using real-world vignettes and
tactics, techniques, and procedures to provide continual ROE instruction to service
members. At the same time, legal teams continued to provide legal advice on complex
contract and fiscal law issues, and to assist with myriad administrative law issues,
including hundreds of administrative investigations. The legal teams’ claims mission
also took on new importance, as compensating local citizens for injury, death, or property
damage or loss became an important part of the command’s information operations
campaign.

It is the intention of the Center for Law and Military Operations (CLAMO) to
capture, to the extent possible, the legal lessons from all of these efforts. Located at The
Judge Advocate General’s Legal Center and School (TJAGLCS) in Charlottesville,
Virginia, CLAMO is far removed from the battlefields of Afghanistan and Irag.
Accordingly, it is not CLAMO’s place to criticize or praise or to take sides on
contentious issues, but rather to describe the lessons and observations as imparted by the
legal personnel who actually served on the ground, and, when necessary to better
understand the lesson, to elaborate upon the underlying legal issues.

Legal teams have imparted these lessons in a variety of ways. Unit legal offices
as well as individual JAs and paralegals have provided excellent written after action
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reports. CLAMO has traveled to units and conducted multi-day review conferences. The
Center also has conducted videotaped interviews with legal personnel passing through
TJAGLCS for further training, and has gathered information from numerous informal
telephonic and in-person interviews and e-mail exchanges with personnel involved in
OEF and OIF. Moreover, CLAMO has a vast collection of primary documents from the
Operations, ranging from legal annexes to information papers to ROE serials. Many of
these documents appear as Appendices to this Publication. Finally, for this Publication,
CLAMO has added an entire chapter on lessons learned and observations from JAs
assigned to Civil Affairs units. In many cases, these JAs worked side-by-side with legal
teams assigned to conventional units. Oftentimes, they were at the forefront of Coalition
judicial reconstruction and reform efforts in concert with other legal teams. Thus, as the
conventional JA mission has evolved to include governance issues, including judicial
reconstruction and reform, lessons learned from these Civil Affairs JAs have taken on
added significance for all legal teams.

The Publication, however, does not represent the views of every single JA and
paralegal who served in OEF and OIF. The number of units, levels of command, and
legal personnel involved made such an undertaking simply too difficult. Nonetheless, the
source material for this Publication represents a rich assortment of primary references. It
must be emphasized, however, that this Publication is a lessons learned compilation, not
an historical recitation of JA and paralegal participation in OEF and OIF, and therefore
does not specifically cite all of the material supplied by the JAs and paralegals who
contributed to this project.

Drawing on the Army’s doctrinal breakdown of legal disciplines, the lessons are
set forth in distinct categories: 1) International Law; 2) ROE; 3) Coalition Issues; 4)
Civil Law; 5) Claims; 6) Administrative Law; 7) Legal Assistance; 8) Military Justice; 9)
Civil Affairs; and 10) Personnel, Training, and Equipment.

Draft versions of these lessons were staffed back through the military legal
community prior to publication. The comments of all who provided feedback
undoubtedly made this a better product, one that CLAMO hopes will assist future legal
personnel before they deploy in support of future operations. It is for these legal
personnel—the Army and Marine Corps JAs and paralegals supporting commanders and
troops on the ground—that this Publication is written.

Additionally, publishing lessons learned more than a year after they have been
learned creates a time lag that CLAMO seeks to minimize by posting after action reports
and other source legal documents, as soon as they are available, on classified and
unclassified databases. The CLAMO unclassified database can be found at
http://www.jagcnet.army.mil/clamo. The CLAMO classified database can be found on
the Secure Internet Router Protocol Network (SIPRNET) at http://www.us.army.smil.mil
as a legal community within the Army Knowledge Online-SIPRNET collaboration
system.
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ll. Continuing Military Operations and Reconstruction

A. REVIEW.

As discussed in Volume | of this Publication, during the period 11 September
2001 to 1 May 2003, the United States engaged in major combat operations in two
different theatres—Afghanistan (Operation EDURING FREEDOM (OEF)) and Iraq
(Operation IRAQI FREEDOM (OIF)).® After the 11 September 2001 attacks on the
United States, U.S. and Coalition Forces, using primarily air power and Special Forces
combined with indigenous Afghani Northern Alliance forces, drove the Taliban regime
and its al Quaeda terrorist supporters from power in Afghanistan. A new internationally
supported Afghan government—the Afghan Interim Authority (AlA)—was formed in
December 2001 and began the process, with significant U.S., Coalition and other help, of
rebuilding Afghanistan. As of 1 May 2003, U.S. and Coalition Forces, together with the
United Nations (U.N.)-created International Security Assistance Force, remained in
Afghanistan at the request of the Afghani government to effect the rebuilding process and
eliminate the remaining Taliban and al Quaeda forces.

In Iraq, after continued refusal by the Saddam Hussein regime to comply with
U.N. Security Council (UNSC) Resolutions regarding inspection and destruction of
weapons of mass destruction, the United States and a “coalition of the willing” initiated a
conventional combined arms campaign against Irag. After three weeks of heavy combat,
Baghdad fell and the Saddam Hussein regime was toppled. As of 1 May 2003, the
United States and its Coalition allies were struggling to begin the reconstruction of Iraq
amid sporadic violence conducted by remnants of the regime, foreign fighters, and other
resistance forces. Authority for governing Iraq pending reconstitution of the Iraqi
government was soon placed in the hands of the Coalition Provisional Authority (CPA),
headed by U.S. Ambassador L. Paul Bremer I1I.

B. AFGHANISTAN (OEF).
1. Military Operations.

a. Coalition Forces.

% See CENTER FOR LAW AND MILITARY OPERATIONS, LEGAL LESSONS LEARNED FROM AFGHANISTAN AND
IRAQ, VOLUME I: MAJOR COMBAT OPERATIONS (11 September 2001 — 1 May 2003), ch. Il (1 Aug. 2004)
[hereinafter Volume I, Afghanistan and Iraq Legal Lessons Learned].
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During 2003-04, the U.S. Army continued to rotate brigade-size units through
Afghanistan on a six-month basis. In August 2003, the 1st Brigade (Warrior Brigade)
from the 10th Mountain Division (OEF-A 4) replaced elements of the 82nd Airborne
Division (OEF-A 3).* In February 2004, a brigade of the 25th Infantry Division rotated
to Afghanistan (OEF-A 5). In late 2003, the Marine Corps deployed the 2nd Battalion of
the 8th Marine Division to Afghanistan.> In April 2004, more than 2,200 Marines of the
22nd Marine Expeditionary Unit (Special Operations Capable) (MEU (SOC)) began
operations in the country.® In April 2004 when the 10th Mountain Division headquarters
was replaced by the headquarters of the 25th Infantry Division, Combined Joint Task
Force (CJTF) 180 became CJTF-76.” The CJTF-76 became the operational headquarters
in Afghanistan, subordinate to Combined Forces Command-Afghanistan, the strategic
headquarters for the country.®

Beginning in August 2003 Afghan militia forces and Coalition Forces participated
in Operation MOUNTAIN VIPER, which resulted in killing nearly 100 enemy fighters
and forcing anti-coalition forces to withdraw from many of their positions in the
mountains north of Deh Chopan in the Zabul province in Afghanistan.® Operation
MOUNTAIN VIPER participants included special operations forces, close air support,
and the 1st Brigade of the 10th Mountain Division. Following on Operation
MOUNTAIN VIPER, from January to March 2004 Coalition Forces conducted
Operation MOUNTAIN BLIZZARD. The operation included nearly 2,000 patrols and
over 140 raids and cordon-and-search operations. These resulted in killing dozens of
enemy fighters and seizing multiple thousands of rockets, mines, mortar rounds, RPGs,
and small arms ammunition.*

b. The International Security Assistance Force.

The International Security Assistance Force (ISAF), a multilateral military force,
was established by the United Nations to assist in creating a secure environment in

* Operation Enduring Freedom - Afghanistan [OEF-A 5] U.S. Forces Order of Battle, 15 January 2005, at
http://www.globalsecurity.org/military/ops/oef_orbat.htm. See also Division Soldiers Help Kill Enemy
Fighters in Operation Mountain Viper, at
http://www.drum.army.mil/sites/news/blizzard/blizzard_archives/hnews.asp?id=1&issuedate=9-11-2003
[hereinafter Operation Mountain Viper].

> Blizzard Ends, Storm Begins, at http://www.military.com/NewsContent/0,13319,usmc2_031604.00.html
(last visited 3 June 2005).

®22 MEU (SOC) Arrives in Afghanistan, at
http://ww.usmc.mil/marinelink/men2000.nsf/main5/237A35E145B63BBB85256E7700 (last visited 20
Dec. 2004).

" http://www.globalsecurity.org/military/agency/dod/jtf-180.htm (last visited 14 Mar. 2005).

8 Coalition Forces in Afghanistan as of Oct. 4, 2004, at
http://www.defenselink.mil/lhome/features/1082004d.html (last visited 14 Mar. 2005).

° Adapted from Operation Mountain Viper, supra note 2.

19 Operation Mountain Blizzard, at http://www.globalsecurity.org/military/ops/oef-mountain_blizzard.htm
(last visited 20 Dec. 2004).
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Afghanistan’s capital, Kabul.** The period May 2003 to June 2004 saw a change in its

command, as well as increases in its mandate, activities, and composition. On 11 August
2003, the conduct of the ISAF mission became the responsibility of the North American
Treaty Organization (NATO), the first time NATO had conducted an operation outside of
Europe.* Originally limited to providing security in Kabul, the ISAF’s mandate was
broadened two months later on 13 October 2003 by UNSC Resolution 1510 to include
the rest of Afghanistan and additional tasks. Specifically, the resolution authorized:

expansion of the mandate of the [ISAF] to allow it . . . to support the
Afghan Transitional Authority and its successors in the maintenance of
security in the areas of Afghanistan outside of Kabul and its environs, so
that the Afghan Authorities as well as the personnel of the [U.N.] and
other international civilian personnel engaged, in particular, in
reconstruction and humanitarian efforts, can operate in a secure
environment, and to provide security assistance for the performance of
other tasks in support of the Bonn Agreement.™

As a result, in addition to continuing its patrols of police districts in Kabul with
Kabul City Police, the ISAF began:

e Civil Military Cooperation (CIMIC) projects elsewhere in Afghanistan through
the use of Provincial Reconstruction Teams (PRTS);

e Supported the convening of the council drafting Afghanistan’s new constitution;
e Assisted in operating Kabul Afghan International Airport;

e Helped individual countries in training and developing the new Afghan National
Army;

e Supported the Afghan Ministry of Defense in the redeployment and cantonment
of heavy weapons; and

e Supported the U.N. Disarmament, Demobilization and Reintegration process for
disarming and demobilizing former combatants.™

1 See S.C. Res. 1386, U.N. SCOR, 56th Sess., 4443rd mtg., U.N. Doc. S.RES/1386 (2001). See also
discussion of the ISAF in VVolume I, Afghanistan and Iraq Legal Lessons Learned, supra note 1, para.
I1.C.2.c.

12 International Security Assistance Force — ISAF, at
http://www.afnorth.nato.int/ISAF/Backgrounders/BackWhatisISAF.htm (last updated 17 Nov. 2004)
[hereinafter ISAF Backgrounder]. The ISAF had previously been led by the United Kingdom (Dec. 01 —
June 02), Turkey (June 02 — Feb. 03) and Germany (Feb. 03 — Aug. 03).

3S.C. Res. 1510, U.N. SCOR, 58th Sess., 4840th mtg., U.N. Doc. S.RES/1510 (2003).

Y NATO in Afghanistan Factsheet, at http://www.nato.int/issues/afghanistan/040628-factsheet.htm (last
updated 2 Sep. 2004) [hereinafter NATO Factsheet].
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These missions were overseen by ISAF Headquarters, which provided operation-level
direction and planning to the Kabul Multinational Brigade. The first PRT to become part
of the ISAF chain of command was the military element of the German-led PRT in
Kunduz."

2. Afghan Government.

In late 2003, the interim Transitional Islamic State of Afghanistan (TISA)
government convened a Constitutional Grand Council (Loya Jirga) to develop a new
constitution for Afghanistan, which was subsequently signed on 16 January 2004. The
constitution provided for a strong executive branch and basic protections for human
rights.’® The adoption of the constitution set the stage for the next phase of rebuilding the
Afghan government—election of a President and a Parliament.!” One of the first
priorities of the TISA government was to demobilize and disarm the various Afghan
militias and to create a multi-ethnic Afghan National Army (ANA) and Afghan National
Police (ANP) force. On 9 February 2003, the 6th ANA Battalion finished its basic
training.’® By late Spring 2004, with the graduation of the 20th ANA Battalion, the
United States, together with the United Kingdom and France, had helped train and equip
over 10,000 soldiers. In addition, the United States and Germany had trained 18,000
police officers during the same period. The United States, the U.N. and Japan also
assisted the TISA government in demobilizing over 8,000 militia members.™

3. Reconstruction.

The reconstruction of Afghanistan slowly continued during 2003-04. As of late
Spring 2004, the United States had repaired 7,000 km of rural roads and was
reconstructing and paving an additional 1,000 km of provincial roads. Power was
restored to Kandahar and large parts of southern Afghanistan through the U.S.-sponsored
repair of the Kajaki Dam turbines. During this time, the U.S. Agency for International
Development (USAID) built or renovated 205 schools, trained 4,400 teachers and
provided over 25 million textbooks, as well as constructed 140 medical clinics.?

5 1d. As of 15 June 2004, the ISAF numbered 6,500 troops from 37 countries, including nine NATO
partner countries and two other non-NATO allies. The principal contributors were Germany (1,909),
Canada (1,576), Italy (491), Norway (342) and the United Kingdom (315). The United States’ contribution
was 67 troops.
16 Central Intelligence Agency, World Factbook — Afghanistan, at
http://www.cia.gov/cia/publications/factbook/geos/af.html (last updated 30 Nov. 2004).
" The head of the TISA government, Hamid Karzai, was announced as the official winner of the
Presidential election on 3 November 2004 with over 55 percent of the vote (elections were held on 9
October 2004). Id. See also U.S. Dep’t of State, Bureau of South Asia Affairs, Background Note:
Afghanistan, at http://www.state.gov./r/pa/ei/bgn/5380.htm (last updated Dec. 2004).
'8 White House Office of Global Communication, Fact Sheet: Rebuilding Afghanistan (27 Feb. 2003), at
http://www.state.gov/p/sa/rls/fs/18148.htm.
9°U.S. Dep’t of State, Bureau of South Asia Affairs, Fact Sheet: New Initiatives for a Peaceful, Prosperous
gond Democratic Afghanistan (15 Jun. 2004), at http://www.state.gov./p/sa/rls/fs/33575.htm.

Id.
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C. IRAQ (OIF).

1. Overview.

On 1 May 2003, President George W. Bush declared an end to major combat
operations in Irag, saying that the battle to topple Saddam Hussein’s government was
“one victory in a war on terror that began on September 11, 2001, and still goes on.”*
Brigadier General Daniel Hahn, the chief of staff for the Army’s V Corps, accurately
predicted on 2 May 2003, “It will look at times like we are still at war.”*

The occupation of Irag, stretching from the end of major combat operations
through the turnover of sovereignty to the interim Iraqi government on 28 June 2004, was
marked by instability, insurgency, and lack of security. Coalition Forces operated in a
difficult environment that alternated between war and peace, at times battling insurgents
while simultaneously assisting the reconstruction. On average, about 135,000 U.S. troops
were in Iraq during the occupation, along with about 25,000 Coalition troops. The
numbers of new Iragi government forces grew steadily throughout the occupation,
reaching more than 200,000 by the turnover of sovereignty on 28 June 2004. The
insurgency consisted of a broad array of forces that opposed the new order: hard-core
members of Saddam Hussein’s old regime, criminal bands, Iragi and transnational
terrorists, foreign agents, and Iraqi religious factions.

2. Military Operations.
a. Military Command and Authority for Operations.

Initial command of U.S. and Coalition Forces during 2003-04 was the
responsibility of Coalition Joint Task Force 7 (CJTF-7), initially commanded by LTG
William S. Wallace, the commanding general of V Corps, who was replaced by LTG
Ricardo Sanchez in July 2003. CJTF-7 had operational control over all forces within
Irag, including the multinational forces from Great Britain, Poland, Australia, and other
countries. General Sanchez reported directly to the U.S. Central Command
(USCENTCOM) combatant commander, General John Abizaid.?®

2! David Sanger, Bush Declares 'One Victory in a War on Terror, NY TIMES, May 2, 2003, at Al.

22 Michael Gordon, Between War and Peace, NY TIMES, May 2, 2003, at Al.

28 Coalition Joint Task Force 7, at http://www.globalsecurity.org/military/agency/dod/cjtf-7.htm (last
visited 18 Jan. 2005). The 49 countries publicly committed to the Coalition as of 4 February 2004 were
Afghanistan, Albania, Angola, Australia, Azerbaijan, Bulgaria, Colombia, Costa Rica, Czech Republic,
Denmark, Dominican Republic, El Salvador, Eritrea, Estonia, Ethiopia, Georgia, Honduras, Hungary,
Iceland, Italy, Japan, Kuwait, Latvia, Lithuania, Macedonia, Marshall Islands, Micronesia, Mongolia,
Netherlands, Nicaragua, Palau, Panama, Philippines, Poland, Portugal, Romania, Rwanda, Singapore,
Slovakia, Solomon Islands, South Korea, Spain, Tonga, Turkey, Uganda, Ukraine, United Kingdom,
United States, and Uzbekistan. http://www.whitehouse.gov/infocus/irag/news/20030327-10.html.
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On 16 October 2003, the U.N. Security Council unanimously passed Resolution
1511 authorizing an American-led multinational force in Irag.?* The resolution gave the
U.S.-created Coalition Provisional Authority (CPA) an international mandate to maintain
troops to “contribute to the maintenance of stability and security in Irag” while a
constitution was drafted and ratified and a new government elected and established.
Resolution 1511 also “[U]rge[d] Member States to contribute assistance . . . including
military forces” and set 15 December 2003 as the deadline for the establishment of a
timeline for creating a democratic government.®

On 15 May 2004, CJTF-7 was disbanded and its mission was given to the
Multinational Forces-Irag (MNF-1), commanded by General George M. Casey, Jr.
Subordinate to MNF-I, was the Multinational Corps-lraq (MNC-I), the majority of which
was comprised of the Army’s I11 Corps headquarters, and the Multinational Security
Transition Command (MNSTC-1). The MNC-I’s responsibilities included the tactical
fight to suppress the insurgency. MNC-1’s commander was LTG Thomas F. Metz, also
commander of 111 Corps.”® Led by LTG David H. Petreaus, MNSTC-1 was charged with
preparing Iraqgi forces to take responsibility for security from Coalition Forces.
Specifically, MNSTC-1’s mission was to:

Organize, train, equip, and mentor Iraqi Security Forces, in order to
support Iraq's ultimate goal of a unified, stable and democratic Irag, which
provides a representative government for the Iraqi people; is underpinned
by new and protected freedoms for all Iragis and a growing market
economy; and is able to defend itself and not pose a threat to the region.?’

b. Continuing Combat Operations.

In the weeks following the fall of Baghdad, small-scale sporadic attacks on
Coalition Forces continued.”® These attacks began to escalate during the summer and

24 See S.C. Res. 1511, U.N. SCOR, 58th Sess., 4844th mtg., U.N. Doc. S.RES/1511 (2003).

% |d. See also Felicity Barringer, Unanimous Vote by U.N.'s Council Adopts Iraq Plan, NY TIMES,
October 17, 2003, at Al.

%8 http://www.mnf-iraq.com/oif2/senior-leadership/mnci-senior-leaders.htm (last visited 14 Mar. 2005).

2" MSNTC-I Information, at http://www.mnstci.irag.centcom.mil/mission.htm (last visited 14 Mar. 2005)
%8 The most common forms of attacks were through the use of roadside improvised explosive devices
(IEDs). Many IEDs were constructed out of unexploded ordinance or out of antipersonnel and antitank
mines. Some of the IEDs were configured to detonate remotely using readily available low-technology
devices, such as garage door openers, toy car remotes, two-way radios, cellular telephones, and pagers.
Many IEDs were placed in median strips along Iraq’s improved highways or under girders. MRE boxes,
soda cans, manholes, tunnels burrowed under roads, cement-encased bomb projectiles, and even dead
animal carcasses were used by the insurgents to conceal IEDs. Some of the attacks included direct fire on
survivors and rescuers immediately following the detonation of the device. Improvised Explosive Devices
— Iraq, at http://www.globalsecurity.org/military/intro/ied-irag.htm (last visited 18 Jan. 2005). Another
technique involved vehicle borne IED (VBIED) attacks in Irag. Either a single vehicle was used, or, in
other instances, a lead vehicle was used as a decoy or barrier buster. After this vehicle was stopped or
neutralized and the Coalition forces moved to inspect or detain, the main VBIED crashed into the crowd
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fall of 2003. Operation DESERT SCORPION was begun on 15 June 2003 to attempt
to identify and defeat selected Ba’ath party loyalists, terrorist organizations, and
criminal elements while simultaneously delivering humanitarian aid. In the central
region near Tikrit and Kirkuk, Coalition Forces conducted 36 raids and detained 215
individuals. In Baghdad, Coalition Forces conducted 11 raids and detained 156
individuals. As of 29 July 2003, 13 raids had resulted in the capture of 38 detainees,
including nine captured by the 1st Armored Division in the course of seven raids the
unit conducted in Baghdad, and the seizure of $8 million dollars.*® Operation SODA
MOUNTAIN was the second major operation conducted by Coalition Forces after the
end of the major combat phase in Irag. During 12-17 July 2003, 141 raids were
conducted, resulting in the capture of 611 individuals, including 62 former regime
leaders. Thousands of mortar rounds, rocket-propelled grenades, and various other
weapons were also seized.*®* On 22 July 2003, the Coalition Forces killed Saddam
Hussein’s two sons, Uday and Qusay, after U.S. forces surrounded their house and
engaged them in a ferocious shootout.™

Increasing violence during the fall of 2003 resulted in Operation IRON
HAMMER. The objective of this operation was to prevent the staging of weapons by
insurgents, target enemy operating areas, and destroy enemy forces before they could
attack. This was also a joint operation between the Army, Air Force, and Iraqi Civil
Defense Corps. On 12 November 2003, the 1st Armored Division's 3rd Brigade
began its assault on the city of Baghdad targeting Saddam loyalists and other
insurgents. The days leading up to Operation IRON HAMMER had seen an increased
wave of violence against Coalition Forces. Major attacks on Coalition Forces
included firing on U.S. supply convoys in Samarra, an attack on an Iraqgi police
station, and a roadside bomb explosion that targeted a British civilian convoy.
However, the most devastating attack was the assassination of Hmud Kadhim, the
Education Ministry's director general in the Diwaniyah province in the southern town
of Diwaniyah. The overwhelming force used in Operation IRON HAMMER resulted
in the destruction of many buildings in Baghdad and was a departure from previous,
more limited, search and seizure operations. Advanced munitions such as 2,000-
pound satellite-guided bombs were dropped on suspected improvised explosive
device making camps and 1,000-pound bombs were dropped on terrorist targets in
Kirkuk. Coordinated U.S. strikes including an AC-130 gunship crew supporting
Army Soldiers who leveled a warehouse that had been used by insurgents. Other

and detonated, increasing the casualty ratio. Vehicle Born IEDs (VBIEDSs), at
http://www.globalsecurity.org/military/intro/ied-vehicle.htm (last visited 18 Jan. 2005).

2 Operation Dessert Scorpion, at http://www.globalsecurity.org/military/ops/desert_scorpion.htm (last
visited 18 Jan. 2005).

% Operation Soda Mountain, at http://www.globalsecurity.org/military/ops/soda-mountain.htm (last visited
18 Jan. 2005).

*! The Special Operations Forces involved were members of Task Force 20, an elite unit charged with
hunting down top targets. The deaths eliminated the two most wanted members of the former Iraqi
government after Saddam Hussein himself. Neil MacFarquhar, Hussein's 2 Sons Dead in Shootout, U.S.
Says, NY TIMES, July 23, 2003, at Al.
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targets in Tikrit, Bagouba, and Fallujah were also taken out by heavy artillery, battle
tanks, attack helicopters, F-16 fighters, and AC-130 gunships.*

Former regime head Saddam Hussein was finally arrested without a fight on
13 December 2003 by American Soldiers who found him crouching in an eight-foot
hole at an isolated farm near Tikrit.** While the arrest elated most Iraqis, it did not
quell the insurgency as had been hoped. Two days later, two powerful car bombs
exploded at police stations in Baghdad, killing at least six Iraqi officers and wounding
more than twenty other people.** During the spring of 2004, the insurgency began to
increase again. By early April 2004, Coalition Forces were trying to put down a
rebellion on two fronts: by Sunni loyalists of Saddam Hussein in the "Sunni Triangle"
(Baghg_)ad, Falluja-Ramadi, and Tikrit) and by militant Shiites in Baghdad and the
south.

On 1 April, 2004 a mob in Fallujah attacked four American civilians working
for an American private paramilitary organization, burned them inside their vehicle,
dismembered them, and dragged them through the streets in a manner reminiscent of
a similar incident in Mogadishu, Somalia in 1993. In response, U.S. Marines of the |
Marine Expeditionary Force and Coalition Forces began Operation VIGILANT
RESOLVE on 4-5 April 2004. The Marines were supported by AC-130 gunships at
night, and F-15 fighters and AH-1 Cobra attack helicopters in the day. The
insurgents fought from hard points and rigged houses, and then melted away to fight
again. Of the city’s population of 300,000, it appeared that during April 2004 the
insurgency involved around 20,000.%

In addition, trouble with militant Shiites began on 29 March 2004 after
American troops imposed a sixty-day shut down of al-Hawsa, an Iragi Shia
newspaper, charging it with inciting violence. The paper was run by the young
fiercely anti-American firebrand Shia cleric Mugtada al-Sadr. On 2-3 April, Sadr
called upon his 10,000 man militia to move into open rebellion. More than fifty were
killed, as well as eight Americans, in clashes throughout the country. Bomb blasts in
the south on 21 April killed scores as it became clear that the new Iraqi police forces
were being infiltrated by insurgents. On 17 May, Iraqi Governing Council President
Ezzedine Salim was among those killed in a suicide car bombing in Baghdad. On 19
May, U.S. forces along the border between Iraq and Syria trying to stop the
infiltration of foreigners bent on joining Iragi insurgents fired upon what locals
described as a wedding party, killing approximately forty. Then, on 20 May, U.S.

%2 Operation Iron Hammer, at http://www.globalsecurity.org/military/ops/oif-iron-hammer.htm (last visited
18 Jan. 2005).

* Susan Sachs, Hussein Caught in Makeshift Hide-Out; Bush Says 'Dark Era’ for Iragis Is Over, NY
TiMES, December 15, 2003, at Al.

* lan Fisher, Attacks Go On; Car Bomb Kills 6 Iragi Officers, NY TIMES, December 16, 2003, at Al.

% Coalition Provisional Authority Rule of Iraq 2002-2003, at
http://www.nmhschool.org/tthornton/mehistorydatabase/united_states_in_irag.htm (last visited 18 Jan.
2005) [hereinafter CPA Rule].

% Operation Vigilant Resolve, at http://www.globalsecurity.org/military/ops/oif-vigilant-resolve.htm (last
visited 18 Jan. 2005).
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forces raided the home and offices of Ahmad Chalabi, a member of the Iraqi
Governing Council, head of the Iraqi National Congress in the years leading up to the
war, and, up to that point, regarded as a key U.S. ally.*’

In response to the uprising and growing strength of Muqgtada al-Sadr, the 1st
Armored Division launched Operation IRON SABER. The operation focused heavily
in the area south of Baghdad, in particular the cities of Najaf, Diwaniyah, Al Kut and
Karbala where the Mahdi army was the strongest and resulted in a great deal of urban
combat. The Mahdi army eventually became entrenched in Najaf where they
occupied the holy shrine of Imam Ali. On 23 May, American and Iraqi forces raided
a mosque in the holy Shiite city of Kufa where insurgents were storing weapons.
Thirty-two militia men loyal to Moqtada al-Sadr were killed. By June, Mugtada al-
Sadr had surrendered and called upon his forces to peacefully disband and leave the
city. However, al-Sadr was not taken into custody by Coalition Forces. The 1st
Armored Division estimated it had killed approximately 7,000 anti-Coalition
fighters.®

Throughout the occupation, it became clear that anti-coalition fighters, whatever
their origin and inspiration, had adopted a coherent strategy not only to kill members of
Coalition Forces when possible, but also to spread fear by destroying public offices and
utilities. The strategy by anti-Coalition Forces was to depict the United States as being
unable to guarantee public order, as well as to frighten away relief organizations
rebuilding Iraq.*

3. Governing lraqg.
a. Authority.

The fall of the Saddam Hussein regime and the lack of an easily identifiable and
legitimate replacement Iragi government resulted in the United States and Coalition
Forces having to govern Iraq until a replacement Iraqgi government could be instituted.
This situation raised the issue of whether the international law of occupation should
apply, as found in the 1907 Hague Convention IV*° and the 1949 Geneva Convention
IV.* Article 42 of the 1907 Hague Convention IV states that “[t]erritory is considered
occupied when it is actually placed under the authority of the hostile army.” The United
States and the United Kingdom, the two principal members of the Coalition Forces,

%" CPA Rule, supra note 33.

%8 Operation Iron Sabre, at http://www.globalsecurity.org/military/ops/oif-iron-saber.htm (last visited 18
Jan. 2005).

% Thom Shanker, Chaos as a Strategy Against the U.S., NY TIMES, August 20, 2003, at Al.

%0 Convention (V) Respecting the Laws and Customs of War on Land and its Annex: Regulation
Concerning the Laws and Customs of War on Land, The Hague, 18 October 1907 [hereinafter 1907 Hague
IV Convention], reprinted in, Int’l & Operational Law Dep’t, The Judge Advocate General’s Legal Center
and School, Law of War Documentary Supplement, 148 (2005) .

*! Geneva Convention (1V) Relative to the Protection of Civilian Persons in Time of War, Geneva, 12
August 1949 [hereinafter GC 1V], reprinted in, Int’l & Operational Law Dep’t, The Judge Advocate
General’s Legal Center and School, Law of War Documentary Supplement, 236 (2005) .
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indirectly acknowledged the application of these conventions to their activities in Iraq in
communications with and votes in the U.N. Security Council. In a joint letter of 8 May
2003 to the President of the U.N. Security Council, the United States and the United
Kingdom stated:

The States participating in the Coalition will strictly abide by their
obligations under international law, including those relating to the
essential humanitarian needs of the people of Iraq . ... Inorder to meet
these objectives and obligations in the post-conflict period in Iraq, the
United States, the United Kingdom and Coalition partners, acting under
existing command and control arrangements through the Commander of
Coalition Forces, have created the Coalition Provisional Authority, which
includes the Office of Reconstruction and Humanitarian Assistance, to
exercise powers of government temporarily, and, as necessary, especially
to provide security, to allow the delivery of humanitarian aid, and to
eliminate weapons of mass destruction . . . .*?

Subsequently, both countries, as permanent members of the U.N. Security Council, voted
on 22 May 2003 for U.N. Security Council Resolution 1483.** This Resolution
“recogniz[ed] the specific authorities, responsibilities, and obligations under applicable
international law of [the United States and the United Kingdom] as occupying powers
under unified command . . . ” and called upon “all concerned to comply fully with their
obligations under international law including in particular the Geneva Conventions of
1949 and the Hague Regulations of 1907.”*

The 1907 Hague 1V Convention contains a mixture of authorities (with
limitations), responsibilities, and prohibitions of an occupying power. Under this
Convention, an occupying power is permitted to, inter alia, collect taxes for the
administration of the occupied territory,* requisition in kind and service contributions for
the needs of the army of occupation,*® and take possession of the property of the occupied
State and seize all means of transmitting news, persons or things and munitions.*’
Responsibilities include taking all measures in its power to restore and ensure public
order and safety,* respecting, unless absolutely prevented, the laws in force in the
occupied country,*® respecting family rights, lives, private property and religious
practices,”® and treating municipal property and cultural institutions, even if State-owned,

“2 Letter of 8 May 2003 from the Permanent Representatives of the United States of America and the
United Kingdome of Great Britain and Northern Ireland to the President of the Security Council,
S/2003/538.

“*S.C. Res. 1483, U.N. SCOR, 58" Sess., 4761st mtg., U.N. Doc. S.RES/1483 (2003) [hereinafter S.C.
Res. 1483].

“1d.

#%1907 Hague IV Convention, supra note 38, arts. 48, 49.

“1d. art. 52.

“71d. art. 53.

“®1d. art. 43.

“1d.

0 |d. art. 46.
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as private property.”* An occupying power is specifically prohibited from pillaging™
and from forcing the inhabitants to furnish information about the country’s army®* or
swear allegiance to the occupying power.>

The 1949 Geneva Convention (1V) regulations for occupying powers, contained
in Section 11 of the Convention, expand upon and add to the provisions of the 1907
Hague Convention. Of special significance to OIF were the provisions on guaranteed
rights, the applicable internal law and limits on its modification, and the treatment of
protected persons. Reflecting the negative experiences with “puppet” governments set up
by the Nazis in occupied Norway and France during World War 11, Article 47 of the
Convention declares that protected persons® in the occupied territory cannot be deprived
of their rights under the Convention by any changes in the government of the occupied
territory or by agreements between that government and the Occupying Power.>® The
domestic law applicable in Iraq was addressed by Article 64, which provides:

[T]he penal laws of the occupied territory shall remain in force, with the
exception that they may be repealed or suspended by the Occupying
Power in cases where they constitute a threat to its security or an obstacle
to the application of the present Convention. Subject to the latter
consideration and to the necessity for ensuring the effective administration
of justice, the tribunals of the occupied territory shall continue to function
in respect of all offences covered by the said laws. The Occupying Power
may, however, subject the population of the occupied territory to
provisions which are essential to enable the Occupying Power to fulfill its
obligations under the present Convention, to maintain the orderly
government of the territory, and to ensure the security of the Occupying
Power, of the members and property of the occupying forces or
administration, and likewise of the establishments and lines of
communication used by them.>’

Acrticle 65 goes on to require that any new laws be published and notice given to
the inhabitants in their own language prior to coming into force and that such laws may
not be retroactive.® Under Section 111 of Part |11 of the Convention, no forcible transfers

1 d. art. 56.

2 |d. art. 47.

>3 |d. art. 44.

> 1d. art. 45.

> Protected persons are defined as “civilian nationals within the national territory of each of the parties to
the conflict.” GC IV, supra note 39, art. 4.

*1d. art. 47.

*"1d. art. 64.

%8 |d. art. 65. CPA Order Number 7 revived the 3rd edition of the 1969 Iragi Penal Code with
Amendments, except for parts of Part Il and for capital punishment, which was suspended. CPA
Memorandum Number 3 revived the 1971 Criminal Procedure rules with numerous suspensions and the
addition of a rights warning. MAJ Sean Watts, The Law of Occupation, Power Point Presentation to the
43rd Operational Law Course (10 Mar. 2005) [hereinafter Watts Presentation] (on file in CLAMO).
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or deportations of protected persons are allowed™ and the Occupying power is required,
inter alia, to: Ensure education and care of children; Ensure hygiene and public health;
Protect and respect property; and Permit relief consignments.?’ Protected persons are
allowed to be interned if they meet the qualifications of Articles 41, 42, 43, 68 or 78 of
the Convention. Section IV of Part Il of the Convention contains the regulations for the
treatment of such persons, e.g., the location of the internment, food and clothing, hygiene
and medical attention, and religious, physical and intellectual activities.

b. Coalition Provisional Authority.

As discussed in Volume | of this Publication, in May 2003 the United States and
its Coalition partners established the Coalition Provisional Authority to administer Iraq
until a government was reconstituted.** U.N. Security Council Resolution 1483
specifically acknowledged the CPA as the civil authority in Iraq.®* The Resolution
granted an extraordinary amount of power to the U.S. and Coalition Forces with regard to
Irag’s political and economic affairs, including granting them complete control over
Iraq’s oil revenues.®® This authority, according to the resolution, would last until the
installation of a representative, internationally-recognized government. The CPA head
was responsible for overseeing and coordinating all executive, legislative, and judicial
functions necessary for temporary governance of Iragq. These functions included
humanitarian relief, reconstruction, and assistance in forming an Iraqgi interim authority.
The immediate goal of the CPA was to provide basic humanitarian aid and services such
as water, electricity, and sanitation.

Over the course of the fourteen months of its existence, the CPA focused on
helping Iraqis build four foundational pillars for their sovereignty: Security, Governance,
Essential Services, and Economy. In the security area, the CPA assisted the Iraqi
government in constructing the means to assume responsibility for external and internal
security, including its own defense and police forces, and in establishing relationships
with regional states and with the international community. The CPA also assisted Iraq to
clearly define within a legal framework, the roles and accountabilities of organizations
providing security. In the governance area, the CPA worked with Iraqis to ensure the
early restoration of full sovereignty to the Iragi people. The 13 July 2003 establishment
of a Governing Council and the 1 June 2004 establishment of the Interim Iraqi
Government were major steps toward that goal. With regard to essential services, the
CPA helped the Iragi government to reconstitute Iraq’s infrastructure, maintain a high
level of oil production, ensure food security, improve water and sanitation infrastructure,

% |d. GC IV, supra note 39, art. 49.

80 \Watts Presentation, supra note 56. GC IV, supra note 39, arts. 50-62.

%1 \/olume 1, Afghanistan and Iraq Legal Lessons Learned, supra note 1, para. 2.D.2.d

62'5.C. Res. 1483, supra note 41.

% |d. Proceeds from the sale of petroleum were deposited into the Development Fund for Irag, whose goal
was to support the economic, humanitarian, and administrative needs of Iragis. CPA had complete
discretion over how these funds were spent in accordance with those goals. The Fund was audited by
representatives of the International Advisory and Monitoring Board, whose members included U.N.,
International Monetary Fund, World Bank, and Arab Fund for Social and Economic Development
representatives.
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improve health care quality and access, rehabilitate key infrastructures such as
transportation and communications, improve education, and improve housing-quality and
access. Finally, the CPA helped the Iragi government to build a market-based economy

by:

e Modernizing the Central Bank, strengthening the commercial banking sector and
re-establishing the Stock Exchange and securities market;

e Developing transparent budgeting and accounting arrangements, and a framework
for sound public sector finances and resource allocation;

e Laying the foundation for an open economy by drafting company, labor and
intellectual property laws and streamlining existing commercial codes and
regulations; and

e Promoting private business through building up the domestic banking sector and
credit arrangements.®*

Article 6(3) of the 1949 Geneva Convention IV addresses the issue of when an
occupation ends. That Article provides that the application of the Convention, except for
selected articles, ceases one year after the “general close of military operations.” > This
rule was modified by the 1977 Protocol | to the Geneva Conventions, to which the United
States is not a Party but which the United States recognizes, with certain exceptions, as
generally reflecting customary international law. Article 3 of that Protocol provides that
the application ceases when the occupation terminates.®® In any case, on 8 June 2004, the
U.N. Security Council, acting under Chapter V11 of the U.N. Charter, recognized in
UNSC Resolution 1546 that “by 30 June 2004, the occupation will end and the Coalition
Provisional Authority will cease to exist, and that Iraq will reassert its full sovereignty.”®’
Due to security concerns, the United States and Coalition partners dissolved the Coalition
Provisional Authority early and returned authority for governing Iraq to the Interim Iraqi
Government on 28 June 2004.

c. Interim Iragi Government.

On 13 July 2003, a twenty-five member Iraqi Governing Council (GC), the first
postwar Iragi interim government, was formed. The members were chosen by the
Coalition, and its priorities were to achieve stability and security, revive the economy,

8 Coalition Provisional Authority, at http://en.wikipedia.org/wiki/Coalition_Provisional_Authority (last
visited 18 Jan. 2005).

% GC IV, supra note 39, art. 6(3). On 1 May 2003, President Bush declared that major combat operations
had ceased in Iragq. See supra note 19.

% Protocol Additional to the Geneva Conventions of 12 August 1949, and relating to the Protection of
Victims of International Armed Conflicts (Protocol 1), 8 June 1977, art. 3, reprinted in, Int’l & Operational
Law Dep’t, The Judge Advocate General’s Legal Center and School, Law of War Documentary
Supplement, 349 (2004) .

67'S.C. Res. 1546, U.N. SCOR, 59th Sess., 4987th mtg., U.N. Doc. S.RES/1546 (2004) [hereinafter S.C.
Res. 1546].
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and deliver public services.®® The new body shared responsibility for running the country
under UNSC Resolution 1483, which continued to grant the CPA ultimate authority until
a sovereign government could be elected and a new constitution ratified.®® Under
Saddam Hussein’s rule, the minority Sunni population had dominated the national
political scene. The Governing Council, on the other hand, was broadly representative of
Irag’s population and included women and representatives of various religious and ethnic
groups. On 1 September 2003, a twenty-five member GC cabinet, composed of Iraqis
who had been appointed by the GC, assumed the responsibility for the day-to-day
operation of the government using the previous organization of the Iragi government,
except for ministries of defense, information and religious affairs.”> The chairman of the
Governin7§1; Council, which rotated on a monthly basis, acted during this time as prime
minister.

On 15 November 2003, a landmark agreement was reached to restore full Iraqi
sovereignty by 30 June 2004, to create a permanent constitution, and to hold free,
national elections.”” U.N. Security Council Resolution 1511" called for this schedule to
be put in place. The agreement called for an interim constitution or Transitional
Administrative Law (TAL).”* The TAL, which was signed on 8 March 2004, defined the
structures of a transitional government and the procedures for electing delegates to a
constitutional convention. The TAL guaranteed freedom of speech, the press, and
religion (but still respected the Islamic identity of the majority of Iragis).” On 28 June
2004, two days ahead of schedule, the Iragi Interim Government assumed all
governmental authority from the CPA, and the TAL became the supreme law of Irag.”

4. United Nations Operations and other UNSC Resolutions.

Shortly after the end of major combat operations, the United Nations Security
Council passed Resolution 1483, which, inter alia, called for the Secretary General to

% |ragi Governing Council, at http://www.globalsecurity.org/military/world/irag/igc.htm (last visited 18
Jan. 2005) [hereinafter IGC].

% patrick E. Tyler, Iraqis Set To Form An Interim Council With Wide Power, NY Times, July 11, 2003, at
Al

"Transitional Administration, at http://www.globalsecurity.org/military/ops/iraqi_transition.htm (last
visited 21 Mar. 2005).

™ Iragi Cabinet, at http://www.globalsecurity.org/military/world/irag/cabinet-intro.htm (last visited 18 Jan.
2005).

"2 The Coalition Provisional Authority — Governance, at http://www.iraqcoalition.org/government.html
(last visited 18 Jan. 2005).

®S.C. Sec. Res. 1511, supra note 22.

™ |GC, supra note 66.

™ The November 15 Agreement — Timeline to a Sovereign, Democratic and Secure Irag, at
http://www.iragcoalition.org/government/AgreementNov15.pdf (last visited 18 Jan. 2005).

"® The handover of sovereignty was completed two days early in an effort to thwart any potential insurgent
attacks related to the transfer of power. Christine Hauser, Handover Completed Early to Thwart Attacks,
Officials Say, NY TIMES, June 28, 2004. National elections for the Transitional National Assembly,
which will draft a permanent constitution, allowing national elections of a permanent Iragi government
were at the end of January 2005. The agreement called for the constitution to be ratified by October 2005,
and for elections for the final government to be held by December 2005.
http://www.iragcoalition.org/government/press-packet.pdf.
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appoint a Special Representative for Iraqg to assist in reconstruction efforts and in
establishing an Iragi interim government.”” The United Nations gave further support to
the rebuilding effort in UNSC Resolution 1500, which formally established an
Assistance Mission in Iragq. On 19 August 2003, five days after the passage of that
resolution, a suicide bomber blew up a cement mixer full of explosives in the U.N.
compound in Baghdad, killing, among others, Sergio Vieira de Mello, the secretary
general’s special representative in Irag.”® The attack, coupled with another outside the
headquarters on 22 September 2003, prompted U.N. Secretary-General Kofi Annan to
pull out all but a skeletal foreign staff from Irag and re-evaluate foreign missions of the
United Nations. It wasn't until January 2004 that U.N. experts were sent back to Iraq to
assist with the limited mission of determining when elections were feasible.*® The
experts agreed with the United States that direct elections in Iraq were not feasible before
the planned turnover of sovereignty.®

The final Security Council Resolution passed with regard to the occupation of
Iraq was Resolution 1546,% authorized on 8 June 2004. This resolution endorsed the
formation of the fully sovereign interim Iragi government and, more importantly, it
empowered an American-led multinational force to “take all necessary measures to
contribute to the maintenance of security and stability in Iraq” in “security partnership”
with the government. The presence of the multinational force was to be at the request and
consent of the Iraqi government, which could order the force’s withdrawal. There was to
be “full partnership” and “close coordination and consultation” between Iraqi
commanders and the multinational command on all security matters.2*> The resolution
also gave control of Iraq’s petroleum revenues to the interim government. While the
resolution put an international stamp of approval on the American-led military force, it
did not lead to other nations contributing needed troops to the security effort.** NATO,
however, did agree to assist the fledgling Iraqgi state by pledging to “encourage nations to
contribute to the training of the Iragi armed forces.”®

"'S.C. Res. 1483, supra note 4.

8S.C. Res. 1500, U.N. SCOR, 58th Sess., 4808th mtg., U.N. Doc. S.RES/1500 (2003).

™ Dexter Filkins and Richard A. Oppel Jr., Huge Suicide Blast Demolishes U.N. Headquarters In Baghdad:;
Top Aid Officials Among 17 Dead, NY TIMES, August 20, 2003, at Al.

8 Warren Hoge, Annan Signals He'll Agree To Send U.N. Experts to Irag, NY TIMES, January 20, 2004, at
Al.

8 Steven R. Weisman and Warren Hoge, U.S. Expected to Ask United Nations to Keep Trying for an
Agreement, NY TIMES, February 21, 2004, at A6.

85.C. Res. 1546, supra note 65.

81d.

8 Warren Hoge, Security Council Backs Resolution on Iraq Turnover. NY TIMES, June 9, 2004, at Al. The
resolution, American officials hoped, would help persuade nations not to pull out their troops following the
turnover of sovereignty. Some nations that had strongly opposed military intervention in Iraq suggested,
though, that they would be willing to contribute troops to a separate military force of about 4,000 to protect
U.N. personnel in Irag. The resolution called for the establishment of that distinct force.

® Eric Schmitt and Susan Sachs, NATO Agrees to Help Train Iraqgi Forces, NY TIMES, June 29, 2004, at
Al2.
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I1l. Lessons Learned

A. INTERNATIONAL LAW

The authority of the legitimate power having in fact passed into the hands of the
occupant, the latter shall take all the measures in his power to restore, and
ensure, as far as possible, public order and safety, while respecting, unless
absolutely prevented, the laws in force in the country.®®

Similar to combat operations, international law considerations continued to permeate
operations in Iraq and Afghanistan once Coalition Forces transitioned to full spectrum
operations.®’” In both theaters, legal teams led the way in reconstruction and reform efforts,
ensuring international law requirements were met when necessary. Judicial reconstruction and
reform, in particular, were implemented through the hard work and dedication of judge
advocates (JAs), legal administrators, and paralegals. Legal teams served as the backbone for
many other governmental initiatives and reforms as well—from advising local councils to
training security forces to mediating property disputes. In addition, legal teams were deeply
involved in all aspects of detention operations, acting as advisors to the military police and
intelligence personnel. Moreover, legal teams were often called upon to provide advice on a
wide array of additional complicated international law issues, such as the status of contractors on
the battlefield and whether contractors could (and should) carry weapons. The many complex
international law issues that legal teams tackled during full spectrum operations in both Iraq and
Afghanistan will serve as a cornerstone for future legal doctrine and training.

1. Judicial Reconstruction and Reform.

People have the impression that [Iraq] is a lawless society, therefore they
have no qualified legal system or qualified lawyers. This is a mistake. [Iraq] has
been a country of law throughout history but this law was subverted by Saddam
Hussein.

--Moniem Al-Khatib®

Upon entering Baghdad, the Coalition found a non-functioning Ministry of Justice (MOJ)
and a justice infrastructure that was almost totally destroyed.®® The MOJ was in a state of almost

8 Annex to Hague Convention No. IV Regulations Respecting the Laws and Customs of War on Land, art. 43
(1907) [hereinafter Hague Regulations].

8 Full spectrum operations include offensive, defensive and stability and support operations. See U.S. DEP’T OF
ARMY, FIELD MANUAL 3-0, OPERATIONS, para. 1-48 (14 Jun. 2001).

8 Judy Aita, Iraqgi Jurists Plan for Return to Rule of Law, United States Embassy, Tokyo, Japan, at
http://japan.usembassy.gov/e/p/tp-20030521b2.html (last visited 14 Jan. 2005). Moniem Al-Khatib is a member of
the Iragi Jurists” Association, an independent organization of about 80 lawyers and judges living outside of Irag.
The group worked with the U.S. Department of State on the Iragi transitional justice system.

8 See Information Memorandum, Mr. Clint Williamson, Senior Advisor, Ministry of Justice, to Ambassador L. Paul
Bremer, Administrator, Coalition Provisional Authority, subject: End of Mission Report, at 1 (20 Jun. 2003)
[hereinafter Williamson Report] (on file with CLAMO).
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total devastation; most of the ministry buildings had been looted and, therefore, were non-
functional. In addition, of the eighteen courthouses in Baghdad, twelve were gutted.
Approximately seventy-five percent of the remaining estimated 110 courthouses in Irag were
destroyed.®® Further, damage was not limited to the physical facilities. During April and early
May 28103, the vast majority of court records and official documents were either destroyed or
stolen.

Recognizing that the security situation had degraded to an unacceptable level, one of the
Coalition’s campaign lines was to reestablish security. Among the first radio broadcasts by the
Coalition to the Iraqi people, given by the Staff Judge Advocate (SJA), V Corps, on 23 April
2003, was an order for all police, judges, and court personnel to return to work and safeguard
facilities and records.®? The legal teams throughout Iraq became integral to the reconstruction
and reform effort and, in fact, led many of these missions. As the SJA for V Corps observed:
“[a] functioning and transparent court system is one of the three legs of the domestic security
stool, along with prisons and police. Judge advocates were integrally involved in all three areas,
from forming and heading organized crime prosecution task forces . . . to forming and chairing
the Detention Working Group, which included prisons . . . .”*

a. One Agency Must Be Responsible For Managing a Comprehensive, Coordinated,
and Fully Integrated Judicial Plan.

The Coalition found that the Iragis had a workable judicial system that had existed before
Saddam Hussein’s regime, but had been corrupted by him. During the Hussein regime, a parallel
court system operated to which Saddam would direct the cases of interest to the regime.
Consequently, the regular courts under the MOJ did not contain a large number of high-level
Ba’athists.” Even so, corruption appeared in the court system and bribery was common.
Moreover, although there was a hesitation to describe the Coalition Forces as “occupiers,” it was

90

Id.
°% In many instances, this appears to have been the result of intentional acts, rather than random vandalism. Id. at 2.
One JA observed:

Prior to the arrival of Coalition forces, Court infrastructure was dealt a heavy blow. Most court
houses in the country were looted by criminals, and some, in particular in the Baghdad area were
completely destroyed. Nearly all of this damage is attributable to the wide spread looting that took
place as the Ba’ath Party collapsed. The destruction not only included the court houses, but court
records as well.

Memorandum, Commander Greg Bolanger, Judge Advocate General’s Corps, U.S. Navy, subject: Iraq Legal Issues:
Perspectives from the Field, at 3 (undated) [hereinafter Bolanger Memo] (on file with CLAMO). There were,
however, courthouses in which court employees had removed criminal records and property records prior to
hostilities to protect them, such as the courthouse in An Nasariyah. See Legal Assessment of Southern Irag, 358th
Civil Affairs Brigade, Lieutenant Colonel Craig Trebilcock, at 10 (Spt. 2003) [hereinafter Southern Iraq Legal
Assessment] (on file with CLAMO).
%2 E-mail, Colonel Marc L. Warren, former Staff Judge Advocate, V Corps, to Lieutenant Colonel Pamela M. Stahl,
Director, Center for Law and Military Operations, subject: Judicial Reconstruction (28 Jan. 2005) [hereinafter
é/s\/arren E-mail] (on file with CLAMO).

Id.
* Williamson Report, supra note 4, at 2. Within the entire ministry, only 35 of approximately 12,000 employees
were found to be in the top four levels of the Ba’ath Party. Id.
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clear that under occupation law “tribunals of the occupied territory shall continue to function in
respect of all offences covered by [the penal laws of the occupied territory],” except laws that
were repealed or suspended by the occupying power because they constitute a threat to security
or an obstacle to the application of the Geneva Convention.”

Given the above, the Coalition Force’s rule of law mission and the message to the Iraqi
people was to get the judicial system back up and running, facilitating reform where necessary
and when possible.*® Unfortunately, the Office of Reconstruction and Humanitarian Assistance
(ORHA) did not have a plan in place to conduct comprehensive judicial reconstruction and
reform. Therefore, in many cases, Coalition Forces were left to develop a judicial reconstruction
and reform plan without detailed guidance.”’

1. Senior Task Force Judge Advocates Must Directly Liaison with the
Country’s Senior Judicial Leadership in the Absence of a Coordinated Interagency Effort.

From the beginning of full spectrum operations “[judicial reconstruction] efforts were
plagued with communication, bureaucratic and administrative problems that made it impossible
for the central coalition authorities and the commanders in the field to adequately communicate
with each other.”® At the end of April 2003, for example, communications between MOJ
offices, courthouses, and prosecutors’ offices were non-existent. Moreover, ORHA had little
capability to communicate by telephone within Baghdad or to other parts of the country. This
hindered their ability to gather accurate information about the courts and to issue instructions to
MOJ personnel.*

In late May, the Department of Justice’s (DOJ) Overseas Prosecutorial Development and
Training Office (OPDAT) sent four teams to Iraq to assess the post-war judicial system in
Irag.® The teams consisted of Assistant U.S. Attorneys, state and federal judges, and several
academic lawyers. Judge advocates from the major subordinate commands participated in the
assessments, and the military provided all the logistical and force protection support.®* The

% Geneva Convention, Relative to the Protection of Civilian Persons in Time of War, art. 64, August 12, 1949, 6
U.S.T. 3516, T.1.LA.S. 3365, 75 U.N.T.S. 287 [hereinafter GC IV].

% |jeutenant Colonel Jeffery R. Nance, Interagency Legal Lessons Learned in Iraq Seminar in Charlottesville, Va.
(8-9 Nov. 2004) [hereinafter Nance Presentation, Interagency Iraq Seminar] (power point presentation on file with
CLAMO).

°" This issue was noted by every legal team serving in Iraq during this period of operations. For example the OSJA,
3d Infantry Division noted the issue of “[n]o civilian authority in place prepared to serve as civilian administrator of
Iraq and no Phase IV plan.” After Action Review, Office of the Staff Judge Advocate, 3d Infantry Division, at 289
(undated) [hereinafter 3ID AAR] (on file with CLAMO). As the legal team at LAD observed: “[i]f an operation
goes poorly, critics will look to the planners. Without a comprehensive plan, CPA agencies established their own
priorities, worked at cross-purposes, and committed themselves to a reactive posture.” After Action Review
Conference, Office of the Staff Judge Advocate, 1st Armored Division, with the Center for Law and Military
Operations, in Wiesbaden, Germany, Governate Support Team power point presentation (13-14 Dec. 2004)
[hereinafter LAD AAR] (on file with CLAMO).

%8 See Report of the Iraq Judicial Assessment Team, Overseas Prosecutorial Development and Training Office, U.S.
Department of Justice, at 6 (Jun. 2003) [hereinafter OPDAT Report] (on file with CLAMO).

% Williamson Report, supra note 4, at 2.

190 OPDAT Report, supra note 13, at 3.

191 judicial Report, Mr. Bruce Pagel, Department Of Justice (Jan. 2005) [hereinafter Pagel Report] (on file with
CLAMO). The logistical support was coordinated by Lieutenant Colonel Kirk Warner, judge advocate, 12th Legal
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teams only stayed in theater for about two weeks, thus much of their observations came from
discussions with JAs who had already conducted assessments.'®> Noting the coordination and
communications problems between the central Coalition authorities and the military commanders
in the field, OPDAT recommended that lawyers be placed in each of the four geographical areas
to coordinate with the local military units and facilitate communications with the central justice
ministry. They also recommended a uniform process for the removal of corrupt judicial officials
and a process for vetting prospective judges and prosecutors.’® The plan did not, however,
address the need to establish an effective working relationship with the military, particularly
Combined Joint Task Force Seven (CJTF-7).1%

In addition, DOJ was slow to send their attorneys to regions outside of Baghdad. The
increasing violence, along with confusion over logistics, support, and mission, caused an
extended delay before DOJ was finally able to support regions outside the capital.*®®> Further,
DOJ did not provide logistical support to its employees in Iraq, such as hardened vehicles and
personal security details, making their personnel wholly dependent upon the military for all force
protection, mobility, and life support requirements.

This situation resulted in a lack of central guidance throughout the period covered by this
Publication once DOJ attorneys did make it outside of Baghdad. For example, the DOJ attorney
working in the 1st Infantry Division area of operation commented that his inability to obtain
information on plans and policy intentions at the MOJ/Council of Judges-level adversely affected
his ability to advise commanders and make decisions.’® Therefore, in the absence of a
responsive interagency effort, senior JA and other U.S. Government attorneys found that they
had to coordinate directly with the senior judicial leadership. Then, they had to ensure that the
local judicial personnel were briefed on policy decisions.®” Unfortunately, this was not easy in
the outlying areas in the absence of a Baghdad-located liaison or point of contact.

2. Be Prepared to Advise Commanders on Judicial Reconstruction and
Reform in the Absence of Detailed Guidance From Higher.

Support Organization. See The 12th LSO Team in Support of Operation Iragi Freedom (7 February to 12 October
2003), at 9 (undated) [hereinafter 12th LSO AAR] (on file with CLAMO).

192 E_mail, Lieutenant Colonel Jeffery R. Nance, formerly assigned to the Office of the Staff Judge Advocate,
Corps, to Lieutenant Colonel Pamela M. Stahl, Director, the Center for Law and Military Operations, at 1 (1 Feb.
2005) [hereinafter Nance E-mail] (on file with CLAMO).

13 OPDAT Report, supra note 13, at 7.

104 pagel Report, supra note 16, at 1.

1% 1d. DOJ was not provided separate funding in support of OIF, but was dependent on the Department of State for
funding and program approval, which caused unnecessary delays while personnel in Washington D.C. from both
agencies tried to resolve money and missions. Id.

198 For example, there were many instances where judges either did not know what the Council of Judges was
planning, or needed approval before moving foreword with their judicial initiatives. The idea was to de-conflict
local projects with national level planning and avoid potential redundancy and delay. Nonetheless, DOJ personnel
did not play this liaison role. Id. at 2.

197 The legal team at LAD recommended that OSJAs must stay linked with their Iragi counterparts in order to
facilitate the flow of information and ensure that the Iraqi judicial personnel are apprised of policy decisions. 1AD
AAR, supra note 12 (Governate Support Team power point presentation).

23



LEGAL LESSONS LEARNED FROM AFGHANISTAN AND IRAQ: VOLUME Il, FULL SPECTRUM
OPERATIONS (2 MAY 2003 10 30 JUNE 2004)

Legal teams and civil affairs (CA) units first on the scene undertook efforts to determine
the state of the Iraqi legal system and to restart and reform the system. Judge advocates found
that setting the conditions for a fully functioning, orderly and impartial legal system, capable of
enforcing the rule of law, must be one of the commander’s key tasks.’® In mid-May, the Senior
Advisor to the MOJ issued instructions through the central ministry for courthouses that were
undamaged or had suffered light damage, to re-open. The instruction was repeated on 31 May
2003.1%° While this instruction had some impact in Baghdad, on 20 June 2003, the Senior
Advisor wrote:

... [T]he reality in the rest of the country is that most court re-openings
should be attributed to local military commanders who have acted independently
to get courts in their AOR’s [areas of responsibility] up and running. Without
dependable communications to or from ORHA or the MOJ, commanders have
acted in isolation to re-open courts. In many instances, they have removed judges
and/or prosecutors and have appointed others in their place. While these
measures have facilitated court openings and a re-initiation of justice functions,
the approach followed by different commanders has varied widely. We are in the
process of finalizing a nationwide guidance directive which should be issued next
week. It should help to establish a consistent approach throughout Irag, and
ensure that where mistakes have been made they are corrected before personnel or
policies become too entrenched. **°

The lack of central guidance led to commanders instituting their own policies on a wide
variety of judicial reforms. For example, disagreement among Coalition partners resulted in a
failure of the Coalition authorities to timely promulgate a statement concerning the applicable
law until 9 June 2003, two months after the fall of Baghdad. Therefore, the military
commanders, aided by their JAs, were required to decide on their own what law to apply.
addition, in the absence of Coalition Provisional Authority (CPA) guidance, JAs also advised

111 In

18 OPDAT Report, supra note 13, at 10.
199 Mr. Clint Williamson, Senior Advisor, Ministry of Justice, wrote:

In my capacity as Senior Adviser to the Ministry of Justice and acting pursuant to the
powers vested in me by the Coalition Provisional Authority, | hereby reiterate and request that, if
they have not done so already, all Ministry of Justice employees should return to their workplaces
and resume performance of their duties to the fullest extent possible. This instruction applies to all
judges, prosecutors, court investigators, and other employees, subject however to decisions of
local military commanders and/or Coalition Provisional Authority officials that circumstances
warrant the provisional exclusion of any specific individual whose presence would disrupt the
functioning of the local court system. 1 also hereby reiterate and request that, if they have not
done so already, all Ministry of Justice employees shall work expeditiously to organize and
perform repair, clean-up, and restoration of their respective courthouses and other Ministry
buildings wherever necessary.

Memorandum, Mr. Clint Williamson, Senior Advisor, Ministry of Justice, Office of the Coalition Provisional
Authority (31 May 2003) (on file with CLAMO).

19 \williamson Report, supra note 4, at 6.

11 Southern Iraq Judicial Assessment, supra note 6, at 7; see also Coalition Provisional Authority, Order Number 7,
Penal Code (9 Jun. 2003) [hereinafter CPA Order No. 7] (on file with CLAMO).

24



LESSONS LEARNED: INTERNATIONAL LAW

their commanders on the process of vetting judges to re-establish the court systems as soon as
possible (this process is discussed at length, below).

By late June 2003, the Coalition MOJ issued national policy guidance regarding matters
within the purview of the MOJ. The policy acknowledged that “[d]ue to difficulties with
communication and coordination, consistency has heretofore been impossible to achieve; due to
different circumstances, it has not necessarily been appropriate.”**? Nevertheless, the policy
stated that as communications and infrastructure improved and Iraq progressed back to civilian
rule, a uniform nationwide approach to justice was desirable.*** The policy authorized local
CPA and military officials to make decisions or take actions that they deemed necessary and
proper to implement the national MOJ policy, subject to review by the MOJ’s Senior Advisor.***
For example, the policy allowed local commanders to direct court personnel to return to work
and replace those who refused to return.**®

The CPA MOQJ continued to be severely understaffed and relied heavily on military
personnel to accomplish its mission.*® Much of the daily interaction between the Coalition and
local judicial authorities was accomplished by JAs as directed by their division commanders. In
many areas, the division commanders set the policy and allocated resources with the advice of
their supporting legal teams. In Baghdad, for instance, the VV Corps OSJA was the primary
provider of manpower for the judicial reconstruction efforts."*” This situation lasted throughout
the period of this Publication. When the 1st Cavalry Division deployed to Iraq in March of
2004, for example, the OSJA continued to maintain a strong connectivity with the local Iraqi
Judiciary in Baghdad. The legal team found that the judiciary was greatly affected by the CPA’s
continued vetting of judicial personnel to remove those connected with the former regime. As
the legal team discovered, this process created some animosity and friction with the judiciary, the
Iragi Bar Association, and others. In this environment, it was particularly important that the

112 Memorandum, Judge Donald F. Campbell, Senior Advisor, Ministry of Justice, Coalition Provisional Authority,
subject: Ministry of Justice National Policy Guidance, at 1 (26 Jun. 2005) [hereinafter National Policy Guidance]
(on file with CLAMO). Judge Campbell succeeded Mr. Clint Williamson as the Senior Advisor to the Ministry of
Justice on 21 Jun. 2003

113 |d

" d. at 2.

"5 d. at 4.

118 judicial Reconstruction Assistance Team and the Iragi Ministry of Justice, Major Juan A. Pyfrom and Captain
Travis W. Hall, Office of the Staff Judge Advocate, V Corps, at 2 (undated) [hereinafter JRAT and the MOJ Report]
(on file with CLAMO). In addition to the MOJ being understaffed, there was a high turnover of civilian staff
members in the Prisons Department. By mid-July the MOJ was on its second Senior Advisor and the Prison’s staff
was down to a bookkeeper from Great Britain. 1d.

7 1d. at 4. As explained by the OSJA, V Corps, JRAT:

The CPA manning structure envisioned civilian experts from Coalition governmental agencies
man the CPA ministries and provide the kind of expertise that was not organic to military
operation structure. In reality, for most of the summer and fall of 2003, Coalition military found
itself performing missions that were gross departures from their METL [Mission Essential Task
List] which provided for a very steep learning curve.
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OSJA take the time to begin cultivating relationships with key judicial personnel in their area of
operation.*'®

Thus, it remained essential that Coalition Forces continue their active support of the
courts. By spring of 2004, however, the Coalition MOJ was sufficiently robust to play a greater
role. A goal of all should be to improve coordination and better define respective roles and
responsibilities between levels of command and civilian authorities.

Moreover, OSJAs and others performing rule of law missions must work to include the state
authorities in their activities with an eye towards handing the mission to the state as soon as
possible.**?

3. As Part of the Legal Preparation of the Battlefield, Judge Advocates Must
Develop their Own Plans for Judicial Reconstruction.

Given the above, legal teams cannot assume that there will be a comprehensive,
coordinated, interagency plan for judicial reconstruction in future operations. Therefore, as part
of the LPB (Legal Preparation of the Battlefield) analysis, legal teams must develop their own
plans for judicial reconstruction. They must actively engage with their commanders and their
planning staffs to ensure that the rule of law mission receives attention in the planning process,
and that adequate resources of personnel, equipment, and supplies are allocated to carrying out
the rule of law mission.*® During an exercise leading up to the commencement of OIF, for
example, the V Corps legal team conducted mission planning on judicial reconstruction, to
include a course of action using traditional occupation law as an interim measure to try cases
while concurrently rebuilding the local courts. This plan was not executed, as they were directed
not to implement military government or civil administration-like structures.’** Nevertheless,
this course of action should be considered in future operations.

In sum, the first, and arguably most important, lesson learned in the area of judicial
reconstruction and reform is that Coalition Forces must have a comprehensive, coordinated, and
fully integrated justice plan prior to the beginning of hostilities. Since the beginning of OIF, the
Department of State has established the Office of Reconstruction and Stabilization. The Rule of
Law subgroup of this office has begun meeting to ensure that in future full spectrum operations
there is a coordinated effort in judicial reconstruction between U.S. Government agencies that
may have a part to play in judicial reconstruction.'??

118 After Action Report, Office of the Staff Judge Advocate, 1st Cavalry Division, at 29 (Feb. 2005) [hereinafter
1CAV AAR] (on file with CLAMO).

119 See Lieutenant Colonel Bruce Pagel, former DoJ rule of law liaison to 11D, comments on draft volume |1, at 7
[hereinafter Pagel Comments] (on file with CLAMO).

120 Memorandum, Colonel David Gordon, former Staff Judge Advocate, CICMOTF and OMC-A, OEF, subject:
Rule of Law Operations in Afghanistan 2002-2003: Lessons Observed (27 Apr. 2005) (on file with CLAMO).
121 Warren E-mail, supra note 7.

122 For additional information about the Office of Reconstruction and Stabilization, see www.crs.state.gov. See also
E-mail, Colonel Michael W. Meier, Office of the Legal Advisor, Chairman, Joint Chiefs of Staff, to Lieutenant
Colonel Pamela M. Stahl, Director, CLAMO, subject: Volume Il, OEF/OIF Lessons Learned Handbook (3 May
2005) [hereinafter Meier E-Mail) (on file with CLAMO) .
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The Judge Advocate General’s Corps’ lesson learned from their experience in Iraq is that
in the absence of a comprehensive plan, commanders will rely heavily on their legal teams to
advise them on all rule of law and policy issues. Moreover, even if a comprehensive plan is in
place prior to the beginning of hostilities, in a non-permissive, unsecured environment, legal
teams may be the only personnel in theater capable of conducting a large-scale rule of law
mission. Thus, as in OIF, JAs, legal administrators, and enlisted paralegals must be prepared to
step into the breach, not only to provide guidance on a wide-variety of judicial issues, but to
implement much of the reconstruction and reform efforts themselves.

b. Legal Teams Must Deploy with Translations of Local Laws and an Understanding
of the Judicial System to Immediately begin Rule of Law Missions.

With much of the Iraqi police and judicial system not functioning, JAs and other planners
quickly found that they needed to have an understanding of the Iraqgi judicial system and an
accurate translation of the Iragi laws to plan for and initiate judicial reconstruction and reform.*?®
The very first regulation promulgated by the CPA on 16 May 2003 established the authority of
the CPA to exercise the powers of government. The regulation further provided that the laws in
force in Iraq as of 16 April 2003 would continue to apply (unless suspended or replaced by the
CPA or superseded by legislation issued by democratic institutions of Iraq) as long as the laws
did not prevent the CPA from exercising its rights and fulfilling its obligations, or conflict with
CPA Regulations or Orders.*** Of course, Coalition Forces acting pursuant to this regulation
needed to know what law was actually in effect as of 16 April 2003, and they needed an accurate
translation of this law to facilitate judicial reconstruction and reform. The V Corps legal team
recognized the need for a translation of the Iragi Codes prior to deployment. Fortunately, one of
their JAs was an Arabic linguist, and he had begun translating a portion of the 1969 Iraqi
Criminal Code and 1972 Criminal Procedure rules as early as October 2002.?° There were other
laws and administrative codes and rules, however, that Iraqi courts continued to use that were not
available in an English translation. For example, the “Revolutionary Command Counsel
Orders,” were not available in English but were widely believed by Iraqis to still be in effect.
The MOQOJ at CPA eventually employed twenty translators, most of whom were attorneys, to
assist in determining applicable law.'?’

126

Having an accurate translation of the Iragi law, however, was only a part of the resources
necessary to begin judicial reconstruction and oversight. Coalition Forces also had to understand
the Iragi court system, which was based on the French Civil Law system, although Shar’ia

123 After Action Review Conference, 12th Legal Support Organization, U.S. Army Reserve, and the Center for Law
and Military Operations, at Charlottesville, Va. (12-13 Feb. 2004) [hereinafter 12th LSO AAR Conference] (noting
that commanders wanted to know the existing Iragi weapons laws in order to determine whether they were adequate
and enforceable) (videotapes and notes on file with CLAMO).

124 See Coalition Provisional Authority, Regulation Number 1, sec. 2 (16 May 2003) (on file with CLAMO).

125 paper, Lieutenant Colonel Jeffery R. Nance, subject: Iraq: Creating and Expanding Judicial Institutions (Jan.
2005) [hereinafter Nance Paper] (on file with CLAMO).

126 pagel Comments, supra note 34, at 9.

127 Major Juan A. Pyfrom, Transcript of After Action Review Conference, Office of the Staff Judge Advocate,
Corps, and the Center for Law and Military Operations, Heidelberg, Germany, at 6 (17-19 May 2004) [hereinafter
Pyfrom Transcript] (on file with CLAMO).
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concepts had been woven into the code over time.**® Under Saddam Hussein’s rule, the Iraqi
judicial system had been marginalized. The regime had created a variety of special security
courts that heard cases of state security.’*® The CPA abolished these courts by Order dated 23
May 2003.° In addition, the Saddam regime encouraged the use of tribal courts to garner
support for the regime from tribal leaders, diverting even more cases from the judicial system to
these tribal courts.**> Understanding tribal courts and tribal law, along with being aware of tribal
influences on ordinary courts is also critical, and can be prepared for in advance.™*

Legal teams found that the unfamiliarity of most JAs with the Civil Law legal system
created another challenge to judicial reconstruction. It led to confusion about rule of law issues,
such as what constituted due process,*®® and as to what, in fact, required reform as opposed to
what was simply, while unfamiliar to common law trained Western lawyers, still fair and
effective practice.*** Therefore, legal teams must study the laws and judicial system prior to
deployment to assess rule of law issues and implement changes when necessary.

c. Be Prepared to Modify Existing Law and Implement Other Reforms to
Establish the Rule of Law.

Armed with an understanding of the country’s legal system, an occupying power must
decide early whether any of the country’s laws should be amended or rescinded to institute basic
human rights and the rule of law. To assess the legal system in Iraq, the DOJ’s OPDAT Judicial
Assessment Team interviewed judges, public prosecutors, and lawyers at the Baghdad and
surrounding provincial courts. The team noted five reoccurring criticisms of the current system:
(1) the use of torture to obtain confessions; (2) the inability to provide appointed counsel to
indigents at the investigative stage of even the most serious cases; (3) the ineffectiveness of the

128 See, e.g., 12th LSO AAR, supra note 16, at 8. For a summary of the Iragi Judicial System and laws, see OPDAT
Assessment, supra note 13, at 11-27

[T]here is a court or judicial investigator that lives, works at the police station. His job, if the
police arrest somebody, is to take their initial statements and then present that to the investigation
judge. The investigation judge serves kind of a dual function, partly, as the Chief Investigator
because he directs the police investigators, the court investigator, and all of the investigative effort
that goes into developing that case to be presented for trial is the sole province of that investigative
judge. So, as the cases come in, the court investigator that works at the precinct would have done
the initial write up on the case. ... The court . . . brings that person to the investigation court
where the court queries any witnesses. The judicial investigator develops the case further and
makes a determination based upon the evidence that’s presented to him there, and the evidence
that’s a part of the file that he’s presented with, whether or not this person can, under Iragi law, be
released on bond or released for lack of evidence, or bound over for trial. That is the
determination that’s made at that initial appearance before the judge.

Pyfrom Transcript, supra note 42, at 7.

129 OPDAT Report, supra note 13, at 5.

130 Coalition Provisional Authority, Order Number 2, ann. A (23 May 2003) (disestablishing, among other
organizations, the Revolutionary, Special, and National Security Courts) (on file with CLAMO).

31 OPDAT Report, supra note 13, at 6.

132 pagel Comments, supra note 34, at 9.

133 Judicial Assessment in Operation Iraqi Freedom 11, Office of the Staff Judge Advocate, 1st Infantry Division, at
11 (Jan. 2005) [hereinafter 11D Judicial Assessment] (on file with CLAMO).

134 pagel Comments, supra note 34, at 10.
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public prosecutor’s office; (4) the limitations on the ability of defense counsel to effectively
represent their clients; and (5) the low burden of proof required to refer a case from the
investigation court to the misdemeanor or felony courts for trial.**®

Shortly after the OPDAT Judicial Assessment Team completed its report, the CPA issued
Order Number Seven, dated 9 June 2003, informing the Iraqi citizens that the third edition of the
1969 Iraqi Penal Code applied in Iraq, except for certain sections, which were suspended.*® The
Order suspended capital punishment, prohibited torture and cruel, degrading or inhuman
treatment or punishment, and prohibited the prosecution of individuals for aiding, assisting,
associating with, or working for the Coalition or CPA.**’

On 18 June 2003, the CPA also issued a Memorandum providing that the Iragi Criminal
Procedure Code of 1972, as modified by the Memorandum, applied in Iraq.*®*® The
Memorandum implemented certain fundamental rights. First, defendants held on suspicion of
committing a felony were given the right to appointed counsel beginning with the first
appearance before a magistrate, rather than at trial only. Moreover, confessions extracted by
torture were made inadmissible under any circumstances.*®® Finally, defendants were given the
right to remain silent.**°

Because these were fundamental changes to the rights of a defendant that were unfamiliar
to Iraqi court personnel, JAs involved in the judicial system reported that some judges tended to
ignore these CPA Orders. Nevertheless, if a person was brought to the court by the police or the
Coalition Forces, the judges would try to have a defense attorney available. If no defense
counsel was available, however, some judges proceeded without one.*** Similarly, the right to
remain silent did not exist under Iragi Law. Therefore, JAs noticed that when Coalition Forces
or Iraqi police began reading an accused his rights, if the accused had actually committed the
crime and the police were asking about it, Iragis would generally admit to the crime. X2
Nevertheless, in areas where the judicial system had a functioning bar, JAs found that these
reforms had great impact. The Office of the Staff Judge Advocate (OSJA) at the 101st Airborne

135 OPDAT Report, supra note 13, para. IV.

136 CPA Order No. 7, supra note 26.

B371d. sec. 3. The CPA again modified the Iragi Penal Code and Criminal Proceedings Law in September 2003 with
regard to sentences for kidnapping, rape, indecent assault, damage to public utilities or oil infrastructure, and theft
offenses involving means of transportation, and with regard to bail arrangements. Coalition Provisional Authority,
Order Number 31, Modifications of Penal Code and Criminal Proceedings Law (10 Sept. 2003).

138 Coalition Provisional Authority, Memorandum Number 3, Criminal Procedures (18 Jun. 2003) (on file with
CLAMO) [hereinafter CPA Memo No. 3]. This memorandum was revised shortly before the transfer of authority to
reflect return of Iragi sovereignty. Coalition Provisional Authority, Memorandum Number 3 (Revised), Criminal
Procedures (27 Jun. 2004) (on file with CLAMO).

139 Under existing Iraq procedures, such confessions were admissible if corroborated by other evidence, even if that
other evidence was obtained through torture. OPDAT Report, supra note 13, para. 6.

10 The CPA Memorandum also required the Coalition Forces to afford criminal detainees: (1) immediate notice of
the right to remain silent and to consult an attorney upon arrival in a detention center; (2) the right to consult with an
attorney after 72 hours have elapsed since arrival in felony cases only (persons held for offenses not rising to the
level of a felony enjoyed no right to counsel); (3) a prompt written explanation of the charges; (4) appearance before
a judicial officer “as rapidly as possible” and no later than 90 days after detention; and (5) access to the ICRC,
unless contrary to imperative military necessity. CPA Memo No. 3. supra note 53.

141 pyfrom Transcript, supra note 42, at 14.

12 1d. at 16.
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Division (Air Assault), for example, was able to conduct classes with defense attorneys,
prosecutors, and the police, so that they could understand and begin implementing these
concepts. Moreover, JAs generally found these reforms, in particular the right to remain silent
and the right to an attorney, were positive because the Iraqi’s could see that they were being
provided with due process and that the system was more fair.*®

By the time the 1st Infantry Division entered Iraq in the spring of 2004, they found that
the judges knew of the CPA laws and that defense counsel were being appointed by the courts to
represent indigent defendants. They also found that most judges understood the defendant’s
right to remain silent and that they were enforcing it against the Iraqi police who coerced
confessions from defendants.***

Thus, judicial teams learned that modifications to existing law to ensure fundamental
fairness and protect the rights of the accused must be instituted as soon as possible. Moreover,
such reforms must be understood by those involved in the judicial system, including the judges,
prosecutors, defense counsel, and police.

1. Understand the Process for How a Law Becomes Enforceable.

To institute legal reform, legal teams must understand the country’s rules and procedures
on how laws become effective and enforceable. Moreover, international law provides that penal
laws enacted by an Occupying Power cannot be enforced until they have been “published and
brought to the knowledge of the inhabitants in their own language.”* The Official Gazette of
Irag had been the official publication for Iragi laws since the 1920s. New laws or amendments to
existing laws had to be published in the Gazette in order for them to become effective.
Publication of the Gazette had been halted during the war, but the CPA resumed publication on
17 June 2003. The first publication contained the CPA Orders that had been issued up until that
date. All CPA Regulations, Orders, Memoranda, and Public Notices were subsequently
published in the Gazette and became enforceable on the date of publication.'*®

The SJA for the 352d Civil Affairs Command was responsible for publishing the Gazette,
coordinating with the CPA Office of General Counsel to obtain official versions of the CPA
documents. The SJA devised a distribution plan so that copies reached courthouses and law
schools free of charge. The plan was to publish the Gazette every three to four months using an
Iragi editorial staff with a view towards handing it over to them as quickly as possible.'*’

143 After Action Review Conference, Office of the Staff Judge Advocate, 101st Airborne Division (Air Assault), and
the Center for Law and Military Operations (21 Oct. 2004) [hereinafter 101st ABN DIV AAR Conference] (on file
with CLAMO).

411D Judicial Assessment, supra note 48, at 7. They did note, however, that several judges were displeased with
the right to remain silent as they thought that Iragis always told the truth if they were “roughed up” a bit. After
further discussion and explanation, the judges generally agreed that the new laws prevented this sort of behavior
from the police. Id.

% GC IV, supra note 10, art. 65.

146 National Policy Guidance, supra note 27, at 6; see also Alwaqai Aliragiya (Official Gazette of Iraq), No: 3977,
Vol. 44 (17 Jun. 2003) (on file with CLAMO).

Y7 Civil Affairs Judge Advocate Conference, Columbia, S.C., at 12-13 (6-7 Jan. 2005) (briefing by Lieutenant
Colonel Margaret Bond, Staff Judge Advocate, 352d Civil Affairs Command) [hereinafter CA JA Conference]
(notes on file with CLAMO).

30



LESSONS LEARNED: INTERNATIONAL LAW

Unless the CPA directives were published in the Official Gazette, it was difficult, if not
impossible, to get judges to recognize and enforce them.**® Consequently, JAs learned that in
planning for judicial reform, it is imperative that they discover the means by which laws become
effective and attempt to comply with these rules if possible.

2. Consider Other Measures to Affect Judicial Reform.

The CPA also set about making a number of other legal reforms. A Judicial Review
Committee was formed to review each of approximately 850 judges and prosecutors with
significant Ba’ath Party links, looking for complicity in crimes of the former regime and
corruption.*® The CPA also re-established the Council of Judges, which, prior to the Hussein
regime, had administered the judicial and prosecutorial systems. The Council of Judges was
charged with investigating allegations of misconduct and incompetence, and nominating capable
persons to fill judicial and prosecutor vacancies.™®® The CPA also established a Central Criminal
Court of Irag (CCCI) with jurisdiction over crimes against the Coalition and select crimes that
threatened the stability of the government.™®* The CCClI is addressed in paragraph 1.j., below.

d. Provide a Process to Vet and Seat Judges as Soon as Possible.

On 16 April 2003, the Coalition announced that it was disestablishing the Ba’ath Party of
Irag. The CPA Order implementing this declaration, however, was not promulgated for another
month.™2 In the interim, commanders found that they could not wait for a centralized decision.
Faced with prisons and jails overcrowded with looters and criminals released by Saddam
immediately before the war, and confronted by the expectations of the liberated Iraqgis that the
remnants of the Ba’ath regime be removed from power, military governors had to assume
responsibility for vetting judges so that the courts could begin working again.** Consequently,

148 See, e.g., 1AD AAR, supra note 12 (Governate Support Team power point presentation).

149 Coalition Provision Authority, Order Number 15, Establishment of The Judicial Review Committee (23 Jun.
2003). The Judicial Review Committee was abolished upon transfer of governing authority to the Iragi Interim
Government on 28 June 2004. See Coalition Provisional Authority, Order Number 100, Transition of Laws,
Regulations, Orders, and Directives issued by the Coalition Provisional Authority, sec. 3.6 (28 Jun. 2004)
[hereinafter CPA Order No. 100] (on file with CLAMO)

130 Coalition Provisional Authority, Order Number 35, Re-establishment of the Council of Judges (13 Sep. 2003) (on
file with CLAMO); see also Coalition Provisional Authority, Memorandum Number 12, Administration of
Independent Judiciary (8 May 2004) (on file with CLAMO) (further implementing the Council of Judges). Pursuant
to The Administrative Law for Iraq, the Higher Juridical Council assumed the role of the Council of Judges as of 30
June 2004. CPA Order No. 100, supra note 64, sec. 3.13.

151 See Coalition Provisional Authority, Order Number 13, The Central Criminal Court of Irag (18 Jun. 2003) (on
file with CLAMO).

152 Coalition Provision Authority, Order Number 1, De-Ba’athification of Iragi Society, sec. 1 (16 May 2003) (on
file with CLAMO). See also Coalition Provision Authority, Memorandum Number 7, Delegation of Authority
Under De-Ba’athification Order No. 1 (16 May 2003) (on file with CLAMO) (delegating authority to the Governing
Council to carry out the De-Ba’athification of Iragi society consistent with CPA Order No. 1).

153 See, e.g., 1st Marine Expeditionary Force Weekly Report input by Paralegal Specialist Rachel Roe (17 Jul. 2003)
(on file with CLAMO) (indicating the ongoing vetting of judges by the military governor of Najaf, due to the
absence of any activity in restoring the provincial court system by CPA.).
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commanders, aided by JAs and Civil Affairs Governance Support Teams (GSTs),*** had to
decide their own policies on what level of officials and judges should be dismissed because of
membership in the Ba’ath Party.™

This situation led to disparate policies as legal teams and CA officers did their best to
restart the courts. In the 4th Infantry Division area of operations, for example, the JAs found
themselves vetting judges—Ilooking through court records and personnel files, interviewing the
judiciary and collecting biographies, and reviewing judges’ cases for dissimilar treatment to
determine whether judges were biased.™® In the First Marine Expeditionary Force (I MEF), the
U.S. Marine Corps JA for the governance commander in Karbala interviewed twenty-one judges
to determine whether they should continue their judicial work.™’ In other provinces, the legal
unions chose the judges and in still others, the local mayor and community leaders were involved
in selecting the judges.’® In An Najaf, the Marine JA held an election in which judges and
members of the bar could remove judges with a vote of “no confidence.”*

>4 For a general discussion of Civil Affairs missions and governance support teams, see JOINT CHIEFS OF STAFF,
JOINT PuB. 3-57.1, JOINT DOCTRINE FOR CIVIL AFFAIRS (14 Apr. 2003); U.S. DEP’T OF ARMY, FIELD MANUAL 3-
05.401, CivIL AFFAIRS TACTICS, TECHNIQUES, AND PROCEDURES (28 Sept. 2003); see also paragraph 1, infra,
describing CA JA missions.

155 The OPDAT team also found the following.

Of equal significance was the initial lack of guidance to the justice ministry and the commanders
in the field concerning the policy and procedures for removing Ba’ath Party members from their
posts. Ba’ath party membership consisted of various levels that in some measure reflected
whether the member joined the party simply to be employed, or because the member was
committed to Ba’athist ideology. The initial confusion over the level of member that should be
removed resulted in commanders in the field being required to make decisions without the
necessary guidance. These decisions by the commanders varied throughout the country with the
consequence that there has been no uniform approach to the process of removing judges. This
issue [was] resolved with the order on de-Ba’athification that specifies the levels of membership
that should be subject to removal and the procedures for removal.

OPDAT Report, supra note 13, at 6.

156 After Action Review Conference, Office of the Staff Judge Advocate, 4th Infantry Division, and the Center for
Law and Military Operations, Fort Hood, Tx., at 2 (8 Sept. 2004) [hereinafter 41D AAR] (on file with CLAMO).

57 Southern Iraq Judicial Assessment, supra note 6, at 4.

8 1d. at 15.

159 The JA decided that any judge who received a vote of no confidence from 25 percent of the judges or 75 percent
of the lawyers would be removed from office. The vote resulted in twelve judges removed from the court. 1d. at 8.
Without centralized guidance, each Marine battalion commander employed a different procedure to determine if the
judges would remain in their positions. However, the common tools employed to screen judges included:

(1) To poll the local provincial legal union (bar association) for their collective opinion of the
judges in regard to Ba’athist sympathies and reputation for corruption;

(2) To poll the opinions of the local tribal sheikhs and municipal officials;

(3) To question each judge individually as to his prior links to the Ba’ath regime, as well as those
of other local judges; and

(4) To discuss with local business persons the reputations of the various judges.
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Judge advocates learned that there were essentially two types of judges in the provincial
courts. First were those of local origin who had family and tribal ties within the province in
which they sat as judges. Saddam had chosen these judges for their local ties, in addition to their
legal acumen. Each judge attended a three year program in the Iragi Judicial Institute in
Baghdad prior to assuming his or her position on the bench. The second type of judge had high
level political ties within the Ba’ath party. The job of this second group of judges, in addition to
their day-to-day legal duties, was to keep watch over the first group of judges and to report any
politically questionable activity to Baghdad.'®°

Although implemented on an ad hoc basis, without a well established set of procedures,
the provincial legal selection and vetting committees performed very well, permitting the local
provincial governors to reestablish the rule of law under a quasi-democratic system that gave
local Iragi community leaders input into the selection of their judicial leaders for the first time.
This process permitted courts in some portions of Iraq to return to a functioning state as early as
June 2003."*

Finally, on 17 June 2003, the CPA issued a national policy establishing a Judicial Review
Committee (JRC) to vet and remove judges, as necessary. > This Order effectively eliminated a
commander’s authority to remove or replace judges. Dismissals and appointments of court
personnel that had occurred prior to the CPA Order were considered provisional until ratified by
the JRC.**® According to the Order, judges who were in the top four tiers of the Ba’ath Party
were to be removed, but it often took months to determine who those persons were, as many
records had been destroyed.*®* With one exception in Wassit province, for example, every judge
interviewed in the seven provinces under I MEF control denied ever having been a Ba’ath Party
member.*®® This denial was made despite the fact that it was common knowledge within the
MOJ that one was not appointed as a judge without Ba’ath Party membership.*®®

This repeated vetting by the CPA, while well-intentioned, proved a source of confusion
and anxiety among many local judges as to why they had to be reviewed again, when a

180 Interview with Judge Haithem Jassim Mohound, Al Kut, Iraq (8 Jun. 2003) (notes of file with CLAMO). During
the vetting process of the Iraqi judges it gradually became easier to identify the politically oriented judges, as they
tended to bear two distinctive attributes. First, they were not required to attend the Judicial Institute for three years,
but were provided an accelerated program that lasted only 3-4 months in many instances. Second, they were given
judgeships in provinces far from their familial and tribal roots. This second indicator was not a 100% indicator of
high level Ba'ath membership, but it was a red flag warranting further investigation. Saddam valued having persons
on the bench with no local loyalties or conflicts which might cause them to hesitate to provide information regarding
perceived disloyal conduct. Id.

161 See, e.g., Legal Assessment of Southern Iraqg, supra note 6.

162 Coalition Provisional Authority, Order Number 7, Establishment of the Judicial Review Committee (23 Jun.
2003) (on file with CLAMO).

163 National Policy Guidance, supra note 27, at 4.

164 See, e.g., Interview, Major Sean Dunn, Judge Advocate, U.S. Marine Corps, in Al Kut, Iraq (Jul. 2003)
[hereinafter Maj. Dunn Interview].

185 Interview with Lieutenant Colonel Michael O’Hare, Staff Judge Advocate, 358th Civil Affairs Brigade, Camp
Babylon, Iraq (9 Aug. 2003).

188 Interview with Mr. Michael Dittoe, Department of Justice attorney assigned to the CPA Ministry of Justice, in
Baghdad, Iraq (14 Jul. 2003).
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commander had approved them already. This process had the potential to undercut the authority
of the Coalition by having a different Coalition authority repeat the same review process.*®’

Consequently, legal teams learned that a coordinated, comprehensive plan for vetting
judges must be a first priority in judicial reconstruction and reform missions. Judges must be
selected and returned to the bench to lead the way in reconstituting the judicial system.

e. Be Prepared to Provide Assessments and Assist in Reconstruction of
Courthouses in Coordination with Civil Affairs Teams.

As explained at the beginning of this section, a majority of the Iragi courthouses had been
looted and damaged. In the south, for instance, the | MEF found that none of the courts in any of
the seven provinces in its area were operational. Accordingly, opening the courts and
encouraging judges to return to work was a high priority of the military commanders appointed
to administer each province.'® In the absence of guidance from higher headquarters or ORHA
and, later, the CPA, commanders, JAs, and CA Governance Support Teams took a number of
different approaches in reconstituting the judicial system.*®®

In April 2003, the SJA, V Corps, formed the Judicial Reconstruction Assistance Team
(JRAT) to begin assessing the structural condition of each courthouse in the Baghdad area of
operation. The JRAT mission was to provide technical and practical assistance to reconstruct
and reform criminal justice and penal systems throughout the country.'® The JRAT was
directed to make recommendations for repairs or, if the courthouse was severely damaged, find
an alternate location.'”* Over the next four weeks, JRAT members traveled to each courthouse
in the Baghdad area and met with the judges and other court personnel. Judge advocates then
wrote numerous fragmentary orders directing units to secure courthouses and public facilities,
including the national property records repository in downtown Baghdad.!”> They also prepared
a final report with specific recommendations as to a course of action, which was forwarded to the
MOJ and CPA to support funding requests.'”

167 See, e.g., Maj. Dunn Interview, supra note 79 (“[o]ur judges got the first sense that there were rifts in the
Coalition that they could exploit for their advantage when CPA began repeating the vetting process. After that they
began to resist direction from JAs in the field, often indicating they wanted direction from Baghdad.”).

168 Southern Iraq Legal Assessment, supra note 6, at 4.

169 See, e.g., Nance Paper, supra note 40, at 2 (stating that the OSJA, V Corps decided to begin judicial
reconstruction in the absence of any detailed direction from higher headquarters about what the Phase 1V mission
would be).

170 Nance Presentation, Interagency Iraq Seminar, supra note 11. Initial members of the JRAT included JAs and
paralegals from the OSJA, V Corps, augmented by lawyers and paralegals from the OSJA, 3d Infantry Division.
Nance Paper, supra note 40, at 1.

171 12th LSO AAR, supra note 16, at 10. Lieutenant Colonel Jeffery Nance, V Corps, was initially in charge of the
JRAT. Major Craig Jacobsen, a 12th LSO JA assigned to V Corps, then took over the mission in mid-June 2003,
followed by Major Juan Pyfrom, JA, V Corps, LTC Bruce Pagel, and Lt. Col Robert Coachar, USAF.

172 Warren E-mail, supra note 7.

1% Mr. Clint Williams and Judge Donald Campbell, Senior Advisors to the MOJ at CPA joined the JRAT on several
missions, particularly in the earlier stage of the operation. Their participation facilitated the reconstruction efforts,
as they saw first-hand the need for funding and other support. See Nance E-mail, supra note 17, at 1.
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Similarly, the legal team from the 101st Airborne Division (Air Assault) formed the
Northern Iraq Office of Judicial Operations (NIOJO). Members of NOIJO traveled throughout
their area of operation, overseeing inspections and assessments of courthouses, and helping draft
detailed schematic building plans and bills of quantities to facilitate reconstruction.'”

The OSJA, 4th Infantry Division devised a three phase operation to get the courts in their
sector up and running. The BCT JA shared primary responsibility for the process with the
OSJA’s Chief of Justice. The first phase of the operation began with the assessment of the
facilities, pending cases, and personnel. Three person JA teams traveled to each courthouse in
their assigned province with a specially selected and educated interpreter.'”> While at each
courthouse, the team met with the judges and court personnel, conducted a detailed assessment
of necessary facilities repairs, and reviewed each felony criminal file that was available to ensure
sufficient evidence existed to go forward with the charges. The SJA also traveled to each
provincial capital and met with the assigned judges to discuss their concerns and the process.*’
At the conclusion of phase one, the BCT commanders forwarded the court assessments to the
Division with a request for funding and a recommendation to open select courthouses.*”” The
OSJA tracked every individual courthouse in its area of operations and the Commanding General
made individual decisions on the opening of each court based on a recommendation of the BCT
commander and the SJA.*"® During the second phase, the BCT JAs focused on ensuring the
projects to repair and upgrade courthouses and other issues stayed on track. Because the CPA
MOJ assumed responsibility for the judiciary during phase two, phase three (turning over the
judiciary from 4th Infantry Division to the Iragis) never came about."

The 82d Airborne Division had a somewhat different experience in that their area of
operations, the Anbar Province, which included Fallujah, was one of the most unsecured areas of
Irag. Moreover, the Anbar Judiciary was perhaps in the worst condition of any Province in the
country.*®® There were ten courthouses in their area, but they were only able to travel to one in
al Ramadi, which was a felony court. The OSJA did not have sufficient JAs to conduct judicial
reconstruction and oversight, but tried to use the JAs assigned to the CA battalion in their area as
much as possible for this mission. The JA would visit al Ramadi once a week to coordinate with

174 Office of the Staff Judge Advocate, 101st Airborne Division (Air Assault) Operation Iragi Freedom (OIF) After
Action Review (AAR), at 66 (24 Sept. 2004) [hereinafter 101st ABN DIV AAR] (on file with CLAMO).

175 E-mail from Lieutenant Colonel Flora Darpino, former Staff Judge Advocate, 4th Infantry Division, to Lieutenant
Colonel Pamela Stahl, Director, Center for Law and Military Operations, at 1 (15 Apr. 2005) [hereinafter Darpino E-
mail] (on file with CLAMO). The team consisted of the BCT JA, the Chief of Justice, and a third JA from 4th ID.
The third JA for the 1BCT was an officer assigned to the 64th Corps Support Group who spoke Arabic; the 2BCT’s
third JA was a TDS officer attached to the Division; and the 173d’s third JA was the operational law attorney for the
Division headquarters. The CA teams did not participate in the assessment of the judiciary. Id . See also, 4th 1D
AAR, supra note 71, at 1-2

178 Darpino E-mail, supra note 90, at 1.

77 Al the initial requests included opening of the felony court at the provincial capital. The Commanding General,
if satisfied with the state of the courthouses and judiciary, ordered the opening of individual courthouses on a case-
%-case basis. Each provincial courthouse was opened after the initial assessments. Id.

179 :g

189\emorandum, Major Craig E. Bennett, International Law Officer, 304th Civil Affairs Brigade, 82nd Airborne
Division (DMAIN), for Lieutenant Colonel JP Kisiecki, Judge Advocate, 1st Marine Division, United States Marine
Corps, subject: Status of Anbar Province Judiciary, para. 1 ( Feb. 2004) [hereinafter Bennett Memorandum] (on file
with CLAMO).
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the judges and try to facilitate the operation of the courthouse.’®* The CA JA spent much of
January 2004 conducting engineering assessments of each of the ten courthouses to begin the
reconstruction effort.'®?

The OSJA for 1st Infantry Division and their attached DOJ attorney found during their
assessments that there were certain things that every court needed, to include: improved
communications; vehicles; office automation; and courthouse and judicial security
improvements.'®® They noted that it was important to evaluate security at the courthouses, both
physical security of the building (standoff from street, barriers, guards) and personal security for
the judges (weapons, weapons cards, authorized personal security details).”®* They also found
that they needed to identify measures of effectiveness to assess the progress of the judicial
reconstruction effort. Their measures fell into four broad categories—security, rule of law,
infrastructure, and “crimes against Coalition capable courts.”*®

Although many JAs, legal administrators, and enlisted paralegals were assigned to
judicial assessment and reconstruction missions, it was sometimes difficult for these legal teams
to visit every courthouse, especially within the first month or two of their deployments.
Therefore, some legal teams obtained the assistance of their S-5s and CA personnel, whenever
possible, to assist in this effort."®® Moreover, SJAs should not forget their Reserve Component
(RC) counterparts. Legal teams found that many RC attorneys brought civilian legal and

181 After Action Review Conference, Office of the Staff Judge Advocate, 82d Airborne Division, and the Center for
Law and Military Operations, at 5 (22 Jun. 2004) [hereinafter 82d ABN DIV AAR] (on file with CLAMO).

The operational environment in Ramadi proper borders on non-permissive for civil affairs
operators. Some argue it is not permissive — full stop. The GST would travel to the CMOC at city
hall in 5 to 7 vehicle convoys with more firepower than a rifle platoon. Despite my better
judgment | would be dropped off at the courthouse on a regular basis with one NCO to watch my
back. On occasion there was a 1IBCT HUMYV (sic) in the parking lot with a .50 cal while the
1BCT JAG collected property damage claims, but more often than not we were alone. | would not
recommend repeating this. There is absolutely no force protection in place at the courthouse and
zero reliable communications. If we ever came under attack we were on our own. Due to limited
vehicle availability the only way | could conduct business was to take this risk.

Bennett Memorandum, supra note 95, para. 14.

Id. para. 14.

182 1d. para. 4.

183 pagel Report, supra note 16, at 5.

184 11D Judicial Assessment, supra note 48, at 6.

185 pagel Report, supra note 16, at 5. The CA JA assisting working in the 82 ABN DIV area also recommended that
the courthouses be constructed with all of the security measures that are found in U.S. Federal Courthouses, to wit:

Blast walls/barriers distancing vehicles from the courthouse, armed guards with established SOPs
for building security, high quality handheld or walkthrough metal detectors at single entry and exit
point, disciplined pat-downs of all entrants (metal detectors don’t sense plastic explosives in
suicide bombers vests), secure holding cells for prisoners being brought to the courthouse, 24
hours guard presence to deter bombs being planted inside or outside the court building after hours

Bennett Memorandum, supra note 95, para. 10.f.
186 11D Judicial Assessment, supra note 48, at 12.
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governmental skills to the fight that their active duty counterparts did not possess. The JAs from
the 256th Brigade Combat Team, Army National Guard, attached to the 1st Cavalry Division,
found it helpful to assign one of their own to the Division GST because the GST benefited from
the National Guard JAs experience and the brigade as a whole was able to take the lead in many
GST projects on behalf of Task Force Baghdad.*®’

A lesson learned is that during the Legal Preparation of the Battlefield planning, there
must be a more comprehensive allocation of responsibility for court assessment and
reconstruction between line units and their JAs on the one hand and CA units and their JAs on
the other.'®® Without a comprehensive, integrated plan, there is a possibility of conflict and
redundancy, where both legal teams are conducting assessments of the same courthouses and
coordinating the same reconstruction projects. This is also true as between the military, other
governmental agencies, and non-governmental agencies.

1. Be Prepared to Handle Many Contract and Fiscal Law Issues During the
Judicial Reconstruction Process.

During the reconstruction process, many legal teams found that they needed a method to
obtain money for rebuilding facilities. They knew U.S. forces had the money and that they had
authority to spend it, but no one seemed to know how to get the money. As the first JRAT team
chief stated: “[t]he concept of legal authority or correct fund site is one thing; having the actual
cash is another.”*® This inability to obtain cash had a negative impact on the Iragi people. They
needed U.S. assistance, the legal teams told them that they would help them, and then it took
weeks to get small amounts of money or building materials to repair their courthouses.*® While
waiting for funds, the JRAT personnel, for instance, secured $10,000 in Commanders
Discretionary Funds toward the restoration of four pre-selected courthouses. A JA was
designated as the responsible officer for collecting these funds from V Corps non-divisional
units.*®* As the restoration of the courthouses began, JRAT personnel conducted periodic
inspections to assess the program and maintain contact with the judges and court personnel.**?

Even during the second rotation of units into Iraq in the early spring of 2004, the fiscal
and contract law issues had not been resolved. For example, the DOJ attorney with the 1st
Infantry Division noted that the process of identifying funding sources was in some ways the
most difficult and “certainly the most frustrating.”**® They found that access to the Iragi relief
and reconstruction fund (IRRF)*** and project coordination office (PCO) (also known as the

87 1CAV AAR, supra note 33, at 64.

188 See Warren E-mail, supra note 7.

189 Nance Paper, supra note 40, at 8.

190 Id.

191 See E-mail from Captain Ryan Dowdy, OSJA, V Corps, to Lieutenant Colonel Kirk Warner, 12th LSO, subject:
OIF Lessons Learned Il (9 May 2005).

192 12th LSO AAR, supra note 16, at 10.

193 pagel Report, supra note 16, at 7.

1% The IRRF was appropriated funds designated to carry out the purposes of the Foreign Assistance Act. The funds
were administered by the Department of State, primarily through USAID and the CPA (and later the PCO). See
Information Paper, Office of the Staff Judge Advocate, Combined Joint Task Force-Seven, subject: Sources of
FY04 Funding for Projects Benefiting the Civilian Population of Iraq, para. 2.e(1) (4 Feb. 2004) (on file with
CLAMO).
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project management office) was difficult and was an obstacle to efficiently moving forward with
reconstruction efforts. They also found that numerous Coalition-led renovation and construction
projects were beset with theft and poor workmanship. Arranging for courthouse specific
statement of work and design specifications acceptable to the PCO was difficult and caused
delay. The legal teams found that enlisting the assistance of the CA officers, the engineers, and
the contracting office helped in this regard.'*®

Therefore, legal teams must understand the mechanism for accessing funding prior to
deployment, if possible. Moreover, JAs must be schooled in contract law issues, such as
reviewing statements of work, to carry out the judicial reconstruction mission. Finally, JAs must
be prepared to educate their resource managers and finance officers on the process.*®

2. Proficient Translators are key to Court Assessments.

Legal teams conducting judicial assessments quickly found that they needed proficient
translators to assist them in this mission. Ideally, the translator should be a trusted local attorney.
This person must be able to provide continuity, technical expertise, and consistent translation to
this highly technical area.®” Of course, one of the difficulties in finding an adequate translator
was that, like everyone working for the Coalition Forces, these translators were targets of the
insurgents.*® Many legal teams did not have their own translators, but had to rely on unit
translators. Legal teams advised that it is important to identify the translator that will be working
with the assessment team early on and provide them with a questionnaire so that they can read it
over and ask any questions prior to the assessment visits.**

3. Legal Teams Must be Schooled in Soldier Skills to Conduct Judicial
Assessments.

To carry out the judicial assessment mission, legal personnel had to have a high-level of
basic Soldier skills. Many legal teams noted that the most challenging aspect of evaluating the
judicial system was security.?® The paralegals and JAs on the JRAT teams, for instance, were

1% Some of the funding sources were for projects that required very little oversight. Other projects required more
direct day-to-day involvement. Moreover, identifying and contracting a reliable contractor was complicated. Pagel
Report, supra note 16, at 7.

19 As Lieutenant Colonel Jeffery R. Nance, Chief of the JRAT during the early part of the operation noted:

I think that adding to the problem was that even when we understood the fiscal law and applicable
process involved in getting the particular funds we were trying to get, the finance people rarely
really understood. We often had to explain to them, if we could. And even then, they did not
want to take our word for it. They wanted to go higher to get clarification.

Nance E-mail, supra note 17, at 1; also see Bennett Memorandum, supra note 95, at para. 4. (discussing the fact that
the JA CA operating in the 82d area of operations had to assist in conducting engineering assessments of each of the
ten courthouses in the Anbar Province to create a scope of work for contractors to submit bids against for the
rehabilitation of existing courthouses and the construction of new courthouses that where beyond repair).

197 See, e.g., Pagel Report, supra note 16, at 4.

198 11D Judicial Assessment, supra note 48, at 2.

9 1d. at 5.

20 gee e.g., id. at 10 (noting that the lack of security prevented them from doing more frequent courthouse visits).
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out on the streets every day. As a senior paralegal noncommissioned officer for VV Corps
commented: “[w]hat I least expected was having to clear buildings with attorneys and paralegals.
Having never done that before, thank god that nothing happened to any of us on any of those
missions, but it could have.”?® Many unit travel policies required convoys of at least three
vehicles and a crew served weapon. These safety requirements made travel very difficult and the
ability to get to the courthouses and police stations was limited without some organic
capabilities.?®?

Because of the security situation, legal teams routinely recommended that Soldier skills,
such as reacting to an ambush, clearing buildings, and personnel searches must be trained prior
to deployment, even if it appears completely improbable that legal personnel will be in situations
where such skills are required.?®®* Although many legal teams traveled with other service
members and sometimes security detachments, they must know basic Soldier skills to function in
an unsecured environment and to “pull their own weight” when participating in a convoy.

Therefore, to begin the process of judicial reconstruction, legal teams must understand
that resources are key to their success. They must have a plan for transportation and security to
travel to the sites to make an assessment of the courthouses. Moreover, legal teams must
understand how to access funding to rebuild the physical facilities and have a system to oversee
and monitor the reconstruction effort.?*

f. Plan for Restarting the Judicial Process With a View Towards Returning the
Criminal Justice System to Full Control of the Local Populace as soon as Practicable.

Operational law offices need to prepare for the new, part civil affairs, part
JA role of judicial operations. Commanders at all levels benefited from an
effective and functioning court system . ... Not only did the efforts “win the
hearts and minds” with the populous, but they also helped foster an environment
where the tenets of freedom and justice could develop and improve.?®

Once JAs and others completed their initial assessments of the courthouses and police
stations, they turned to the very difficult process of rebuilding the entire legal system. Through
their experiences, legal teams overcame many challenges and learned many lessons. They
learned that legal teams must be flexible; initial assumptions, such as that all Iragi judges were

201 Sergeant First Class Luis Millan, Round Table Discussion, Transcript of After Action Review Conference, Office
of the Staff Judge Advocate, V Corps, and the Center for Law and Military Operations, Heidelberg, Germany, at 1-2
(17-19 May 2004) [hereinafter Round Table Discussion] (on file with CLAMO) (SFC Millan also stated that when
the JRAT first started doing convoys around Baghdad, they had support from 3d Infantry Division Soldiers. These
Soldiers gave the JRAT briefs on how to react to an ambush); see also Captain Lisa Gumbs, id. at 4 (“[judge
advocates] need to know basic soldiering skills; how to call in a MEDEVAC; how to react to an ambush in a
convoy. All of those things you’re not generally taught because we’re usually with the JAG office, but in this
environment we were going out as the JRAT Team. | was going out in convoys to different locations.”).

202 11D Judicial Assessment, supra note 48, at 1.

23 CPT Travis W. Hall, Round Table Discussion, V Corps, supra note 116, at 5; see also Nance Paper, supra note
40, at 8-9 (providing that all personnel could use more training in basic weapons use and safety and providing
convoy and building security and that the M-16/M-9 were not sufficient for their JRAT mission).

2% Nance Presentation, Interagency Iragi Seminar, supra note 11.

205101st ABN DIV AAR, supra note 89, at 70.
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ideologically tied to the Ba’ath Party, may be wrong and have to be changed.”® They also
discovered that obtaining money was not simply a matter of finding the nearest finance office
and getting the cash. Legal teams need to think through this process and have the personnel
contacts in place to access funds.?” They also learned that a unit should have an established
working group consisting of representatives from the Provost Marshal, SJIA, G-5, and G-2,
among others, to effectively plan and carry out judicial reconstruction.?®®

Additionally, legal teams learned that judicial reconstruction is a lengthy process. At the
time of the transfer of sovereignty to the Iragi Interim Government on 28 June 2004, CPA
Memorandum Number Three was amended to recognize the continuing involvement of the
Multinational Force (MNF) in providing critical support to the administration of justice and the
need to transition from this support.?>® The Memorandum asserted the right of the MNF to
apprehend persons suspected of having committed criminal acts, but who were not considered
security internees, and required that these individuals be turned over to Iragi authorities as soon
as practicable.?™ It also recognized the ongoing process of security internee management under
the Fourth Geneva Convention applied to the MNF as a matter of policy and set forth the MNF
security internee process.?!*

1. Be Prepared to Rebuild the Judicial System from the Ground Up.

Upon assessing the state of the facilities in Baghdad and discovering that most had been
burned or looted, the Senior Advisor to the MOJ directed that the V Corps’ JRAT set a goal to
hold the first criminal court session in Baghdad by 8 May 2003.%*? In planning for this mission,
the V Corps OSJA quickly recognized that the only real legal issue was their authority to begin
rebuilding the judicial system, in the first place.

We looked first to our higher headquarters for authority, guidance, a plan;
but those things were only supplied in the broadest terms. There was no detailed
plan for Phase IV operations (post-major combat) when coalition forces took
Baghdad . . .. Furthermore, OHRA/CPA had no more than a broad plan at this
early stage. Thus, we were left to either sit and wait for someone to tell us what
to do or to act within the broad guidance we had been given, with grounding in
international law. It was no real challenge to determine this matter. We knew we
had to do something. We knew our window of opportunity was closing. We also
knew that we had a responsibility under the Geneva and Hague Conventions to do
certain things to ensure public order and safety for the Iragi people . ... We knew
that whatever Phase IV plan was eventually issued, it would have to be based on
this law. Therefore, our decision to act with international law as our base line
plan was no real decision at all — it was the only logical, legal and responsible

206 Nance Paper, supra note 40, at 7.

207 |d

208 pagel Report, supra note 16, at 9.

209 cPA Memo No. 3, supra note 53, sec. 1.

2194, sec. 5.

2 d, sec. 6.

212 Nance Paper, supra note 40, at 3 (providing that the Senior Advisor, Ministry of Justice, directed them to hold the
first session on 8 May 2003).
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thing to do. After this, the only initial issues we faced were practical ones. These
we overcame with pluck, dogged determination and the knowledge and
resourcefulness of COL [Marc] Warren [Staff Judge Advocate, V Corps].?*

Because of the state of most courthouses in Baghdad, the JRAT chose one courthouse in
the east and one in the west of Baghdad to begin hearing cases. Critical to this first step were the
judges and court police investigators.?* Although most of the judges and prosecutors were
Ba’athists, this fact, alone, did not mean that they were corrupt, as they had to be members of
that party to hold their jobs. Because the de-Ba’athification process had not yet started, the
JRAT conducted some vetting of judges and court personnel with the assistance of a
translator.?®> Although the judges were reluctant to hear cases in other than their own
court?lt%uses, the JRAT stood firm, directing them to appear at the appropriate courthouse on 8
May.

Another critical and difficult step in planning for the court session was managing the
“administration” side of the judicial system. A successful justice system requires not only
lawyers and judges, but secure facilities, reliable docketing, and case-tracking system,
communications, and transportation support for detainees.’” Transporting to court Iragi
detainees accused of Iragi-on-Iragi crimes who were in Coalition custody proved particularly
difficult. In the Baghdad area, those detained for Iragi-on-Iragi crimes were evacuated to two
detention facilities located in the Rusafa District of Baghdad.?® During the first months of the
occupation, all police functions were being carried out by Coalition Forces. Upon arrest, the
detaining service member filled out a CPA Apprehension Form.*® These forms had to be
translated from English into Arabic so that the JRAT members could present them to the court.
To get the suspects to the court sessions, the JRAT drafted a fragmentary order instructing the
military police to transport the detainees to court and provide perimeter security for each
courthouse. The JRAT also obtained two buses to be used by the military police to transport the
Iragi prisoners, and to transport uniforms and weapons for the Iragi Court Police.””* Despite

220

2B31d, at 7.

214 The JRAT decided to hold the initial sessions of the Iragi criminal system called the investigative hearing.
During this hearing, the police present a case file to the investigative judge, who reviews the file and asked
questions, even of the suspect. This judge decides whether to assign the case to a court investigator to further
develop it for possible trial. 1d. at 3.

213 The de-Ba’athification process did not begin until May 2003. The JRAT asked questions of court personnel and
had their translator ask questions. Id. at 4.

219, at 3.

217 1 AD AAR, supra note 32 (Governate Support Team power point presentation).

218 JRAT and the MOJ Report, supra note 31, at 1. Major Juan A. Pyfrom, OSJA, V Corps, explained that most of
the persons detained for Iragi-on-lragi crimes were from the Baghdad area. Pyfrom Transcript, supra note 42, at 2.
219 See Appendix A-1 for a copy of the CPA Apprehension Form.

220 pyfrom Transcript, supra note 42, at 6.

221 |nitially, there was a lot of frustration among the military police who were responsible for transporting detainees
to court. The Iraqis had a different sense of the importance of time; therefore, often judges would not come to work
until the afternoon, which meant that of the 10-15 detainees transported to court, only one to two would be
processed. This resulted in the same individuals being shuttled back and forth to the courthouse several times before
being seen by a judge. E-mail, Captain Brent E. Fitch, former V Corps JA, to Lieutenant Colonel Pamela M. Stahl,
Director, Center for Law and Military Operations (26 Jan. 2005) (on file with CLAMO).
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these almost insurmountable difficulties, through hard work the JRAT held the first investigatory
sessions for fifteen suspects on 8 May 2003, as directed.”*?

To manage the flow of detainees to the courthouses, the JRAT worked out a system
whereby each week the military magistrate at the detention facilities forwarded 120 criminal files
to the JRAT which were then translated from English to Arabic. The JRAT then created a
weekly docket for each court. The docket was forwarded to the Noncommissioned Officer in
Charge (NCOIC) at each jail, who would use it to bring fifteen detainees to each court, four days
aweek.??® The JRAT also hired two Iragi lawyers to act as “court liaisons” who assisted in
managing the court docket and recording the dispositions of each case. On 24 June 2003, the
Bayaa and Adamyia Criminal Courts began hearing criminal cases on a consistent bases.?*

During this period, the JRAT continued to maintain situational awareness of the judicial
system by talking to court personnel. Members of the JRAT learned that many were concerned
about courthouse security. Therefore, the JRAT instituted an identification system using badges,
which allowed them to take pictures and obtain information on everyone who was going into the
courthouse.””®

By the summer of 2003, the JRAT mission had evolved from assessing and managing the
judicial system to implementing the transition of the Iraqgi judicial system back to the Iraqgis.
This was accomplished through empowering the Baghdad courts and Iragi police to assume
control of the criminal justice system.?® This transition had to be done as soon as possible,
because it quickly became apparent to members of the JRAT that the system they had
constructed would collapse unless there was a way to increase the throughput of individuals into
the system. To address this issue, JRAT began a process of incremental expansion. The first
step in the process required greater participation by the Iraqi police and the Baghdad courts. The
plan was to use the newly trained Baghdad police to arrest, detain, and transport to the court all
persons suspected of Iragi-on-Iragi crime.??’ This meant that they had to get the Iragi Chief of
Police for the city of Baghdad, the Minister of the Interior, and the senior judges at the same
table to discuss the criminal justice system issues. In August 2003, the JRAT managed to

222 Nance Paper, supra note 40, at 5.
228 According to JRAT personnel:

When JRAT sent the weekly dockets to the battalions responsible for running the local detention
facilities, often less then fifty percent of the detainees scheduled for court would be brought to the
appropriate court. Upon further investigation, we determined that detainees often would be at a
location other that [sic] which was indicated on the detainee database or the detainee would have
been transported to a different facility after the detainee list was published or after the unit
received [the] docket. In other instances, the detainee would have been located at the correct
facility, but the unit responsible for transporting could not find the detainee on its prisoner list.

JRAT and MOJ Report, supra note 31, at 6.
224 12th LSO AAR, supra note 16, at 10-11.
225 Nance Presentation, Interagency Iraq Seminar, supra note 11.
226 JRAT and MOJ Paper, supra note 31, at 3. Members of the JRAT drafted a fragmentary order, briefed the SJA,
presented the plan to a military police forum in early August 2003, then briefed the CJTF-7 Commander. The
Commander was primarily concerned with how to maintain visibility of those Iraqis who were arrested by the
%)alition and turned over to Iragi police and courts for prosecution.

Id.
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coordinate such a meeting.?® At the meeting, everyone agreed that the Iragi police needed to re-
engage; that the court investigators would be allowed back into the main police precincts and
that the chiefs at the individual precincts would facilitate that process; and that investigations
would be initiated at the precincts again.?*®

By October 2003, the police had begun to send people to all of the local courts in
Baghdad. Also in October, the JRAT had its first successful trial; an Iragi was convicted of
murder and sentenced to life in prison.?*® By mid-November, all felony and misdemeanor courts
in Baghdad were open and working, court investigators were back in the police stations, and the
Iragi police were transporting detainees to and from the court. Nevertheless, the Iraqi Police
were still experiencing problems picking up prisoners from Coalition detention facilities to
transport them to the courthouse.”®! The system worked immeasurably better when Iraqi
prisoners were held in Iraqi jails, not Coalition detention facilities, for alleged Iragi-on-Iraqi
crimes.

As the through-put on the front end of the process improved throughout the fall of 2003,
the JRAT discovered that the investigation courts were opening cases but failing to complete
investigations and refer cases to trial. The JRAT reasoned that much of the inefficiency was due
to poor investigations and unavailable witnesses. Fear also played a part. In early November,
two judges nominated for appointment to the Iragi Supreme Court were murdered and the
courthouse at Al Rusafa was targeted by an improvised explosive devise.”*? Thus, the JRAT
then turned their attention to providing personal security details to the court judges. A JA
worked full time with the MOJ to recruit, hire, train, arm, and put into place security details for
the Iragi judges.?*®

Although almost an impossible task, by October 2003, the entire system was running and
courts throughout Baghdad were open. As the initial JRAT team chief stated: “[c]ertainly we
made mistakes along the way. But, they were mistakes in the right direction—towards the rule
of law in Iraq.”?** When the 1st Cavalry Division OSJA assumed the judicial reconstruction
mission in Baghdad from the legal team at V Corps in the spring of 2004, they continued to
closely monitor and assist the local court personnel.®

2. Manage Judicial Reforms to Ensure Inteqrity of the Process.

Z: Pyfrom Transcript, supra note 42, at 7.

Id.
204, at 17.
81 \When the Iraqi Police arrived at Abu Graib to pickup prisoners and transport them to the courthouse, for
example, the military police would routinely send the officer to CPA to get written verification from someone at
MOJ. JRAT and MOJ Report, supra note 31, at 9.
32 |d., at 8 (also noting that U.S. military police were twice targeted while transporting detainees to court); see also
Bennett Memorandum, supra note 95, para. 8 (discussing the judges’ fear of retaliation in Anbar Province — in the
previous six months two judges had been murdered in Karbala and Mosul after rendering lengthy prison sentences to
defendants).
2% See Interview with Lieutenant Colonel Sharon E. Riley, Staff Judge Advocate, 1st Armored Division, in
Charlottesville, Va. (5 Oct. 2004) (notes on file with CLAMO).
2% Nance Paper, supra note 40, at 6.
% gee 1CAV AAR, supra note 33, at 29-42.
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Unlike the experiences of V Corps in Baghdad and the 82d Airborne Division in and
around Fallujah, where the security situation impeded judicial reconstruction and reform efforts,
the 101st Airborne Division (Air Assault) experienced relative calm throughout the summer and
early fall of 2003. Thus, judicial reconstruction and reform in northern Iraq proceeded at a much
faster rate. The OSJA, 101st Airborne Division (Air Assault) created the Northern Iraq Office of
Judicial Operations (NIOJO) in June 2003 to help rebuild the legal system in northern Iraq,
particularly in Mosul and Nineveh Province. The office worked closely with local officials, U.S.
military police, the CPA and others to ensure that the legal system operated properly and that any
changes to the law were fully implemented.

The NIOJO began with a staff of one officer-in-charge and one NCOIC. It was initially
established to assist the 431st CA Battalion with their mission, as well as to tackle some of the
issues regarding operations of the courts. The development of judicial operations, however,
required extensive JA participation, as the judicial reform effort was far too expansive for a
single CA battalion judicial section composed of one JA and one paralegal >*® As N10JO
assumed its expanded mission, it grew to nine persons, including one Iragi attorney and two
interpreters.”®” The primary tasks of NIOJO was to rebuild, equip, and modernize over twenty
courthouses; develop and implement plans and programs to restructure and reorganize all
juvenile, criminal, and civil courts and courts of appeal; mentor judges, prosecutors, attorneys,
and legal professionals; and develop and implement “organizations, programs and training
initiatives designed to transform the judicial system from a corrupt, broken and dysfunctional
model inZg% a world class judiciary that is ethical, efficient, fair, and on the cutting edge of
justice.”

The NIOJO soon discovered that the only effective way to ensure that the courts
functioned properly was to maintain a near-constant presence in the courthouses. Thus,
personnel regularly visited the courthouses and embedded themselves in the courts’ operations
and management. In addition, to facilitate the through-put of Iraqgis into the court system, the
NIOJO, in coordination with the military police and engineers, established a Central Booking
Facility and Investigative Arraignment Court (CBF/IAC). All new arrests were first brought to
this court to be booked, processed, and arraigned.”®® The legal team continued to have problems,
however, as police and judges persisted in bringing suspects to local prisons and choosing not to
enforce the use of the facility from the bench.?* Nevertheless, by the time the 101st Airborne
Division (Air Assault) redeployed in the spring of 2004, most courts in their area of operation
were up and running, trying about three hundred criminal and civil cases each week.?**

Once the court systems were operating, NIOJO was able to focus on improving other
legal institutions. They developed a bar association for both men and women attorneys and
began to refurbish and re-equip courts to better than pre-war standards. NIOJO spearheaded the
construction of computer laboratories, classrooms, and courthouses. They also developed

2% 101st ABN DIV AAR, supra note 89, at 70.

27 \/arious other local professionals worked part-time with N10JO, usually as independent contractors, as engineers,
architects, computer technicians, and instructors. Id.

%8 1d. at 63.

291d. at 67-68.

014, at 68.

21 101st ABN DIV AAR Conference, supra note 58.
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substantive legal programs to help better educate Iragi legal professionals, such as the Court
Appointed Attorney Program (CAAP) ethics and rights training, and computer automation
training.*?

NIOJO also helped to develop and implement a proprietary computer docketing system
that allowed users to index cases and search for and retrieve files. It also assumed oversight of
the funds that were allocated to the Nineveh court system by the Iraqi Ministry of Finance.
These funds were provided by the Coalition and the NIOJO found that the local judges and court
administrators were not prepared, and did not have the systems in place, to maintain
accountability for spending these funds.*®

In addition, the NIOJO developed and implemented plans to refurbish the dormant Iraqi
Juvenile Justice system. They researched Iragi law on the issue and began to build the
foundation for juvenile rehabilitation and education programs. The NOIJO also assisted in hiring
a contractor to refurbish the juvenile courthouse. This work continued through February 2004,
when the Division began redeploying. A lesson learned from their experience with the juvenile
justice system was not to get too caught up in the weeds of these initiatives. It proved better to
get a program up and running, then tweak the operation later.?**

The many programs instituted by the OSJA, 101st Airborne Division (Air Assault), were
carried out by a very large legal team, augmented by U.S. Army Reserve JAs and paralegals,
which climbed to fifty-five attorneys at the height of their deployment.?** Because of the breadth
and depth of these programs, and the number of attorneys and paralegals it took to run them, the
legal team recognized that they had to plan for handing these programs off to Iraqi control as
soon as possible. Once the 101st Airborne legal team re-deployed and was replaced by a much
smaller legal team from Task Force Olympia, the new legal team could not supervise several of
these initiatives.®*® Therefore, it was imperative to identify and secure long-term funding in
advance of initiating any judicial reform projects to keep these programs viable once the unit
redeployed. In addition, indigenous leadership had to be found to oversee the operation.?*’ For
example, three local attorneys were hired to oversee the court appointed attorney program.**
Thus, legal teams learned that judicial reform must include programs to ensure oversight of the
system by the local population.

3. Continue to Monitor and Assess the Status of Each Court Once They
Beqin Operations, Using Local Attorneys to Assist.

Legal teams continued to play a key role in reestablishing the rule of law in their area of
operations throughout the period of this Publication.?*® Follow-on legal teams found it critical

2101st ABN DIV AAR, supra note 89, at 64.

314, at 66.

241d. at 69.

245 101st ABN DIV AAR Conference, supra note 62.

2% |nterview with Lieutenant Colonel William R. Kern, former Command Judge Advocate, Task Force Olympia, in
Fort Lee, Va., at 4 (24 Aug. 2004) [hereinafter Kern Interview] (on file with CLAMO).

7 101st Airborne AAR, supra note 89, at 67.

28 Unfortunately, one of these attorneys was assassinated for his participation in the program. Id. at 67.

9 See, e.g., Newsletter, Office of the Staff Judge Advocate, 1st Cavalry Division, Vol. 1, No. 7, at 3 (3 May 2004).
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that the status of each court be tracked and the judicial assessment kept up-to-date. Similar to
assessing and monitoring the physical reconstruction, they found that without continued
monitoring, the initial assessment was soon outdated. By monitoring each courthouse,
commanders and their supporting JAs were able to remain informed as to whether the
courthouses in their sectors were capable of fairly and efficiently processing cases. Whether the
courts are respected within the community and properly resourced is an important strategic
consideration and must be well understood to allow commanders to affirmatively and optimally
use the Iragi courts in their counter-insurgency and stability and support operations.?*
Monitoring also provided continuing updates as to the security status of each courthouse and
helped commanders stay current on the likely and evolving threats in their sector, such as what,
if any external factors—insurgents, tribal leaders, political parties—are influencing the courts.

Legal teams found that they must be prepared to continually travel to courts and other
locations to meet with judicial personnel. Moreover, they discovered that these meetings
generally lasted much longer than anticipated. After beginning the judicial reconstruction and
reform mission, JAs and others learned that judges and leaders of the legal community placed
great weight on the willingness of visitors to spend time talking about a variety of subjects.
Therefore, legal teams must know the local culture and protocol regarding such meetings so as
not to offend local leaders.”®* Legal teams also found that these visits often allowed the team to
maintain a situational understanding of the mood of the local population. They discovered that
the judges, in particular, were an excellent source of information regarding the nature of the
“threat” on the streets and local crime trends.?*?

When the OSJA for 1st Infantry Division entered theater in early 2004, they looked to a
variety of sources in conducting their initial court assessments, to include assessments by their
predecessor units, and evaluations of civil-military teams and sector commanders. Then, the
brigade operational law teams planned visits to each courthouse: inspecting the courthouses,
interviewing available judges, and interviewing senior police leaders and local lawyers.”* In
addition, they found that the security situation was such that even after their initial assessments,
later operations or insurgent activity caused further damage to courthouses and equipment.**
For example, despite the renovation of the Samarra courthouse at the end of major hostilities, it
was again badly damaged during subsequent operations.”>®> To continue the monitoring process,
the 1st Infantry Division legal team developed a checklist of questions for the chief judge and

0 Memorandum, Lieutenant Colonel Bruce Pagel, former court liaison officer working for the Department of
Justice in the 1st Infantry Division area of operation, to Lieutenant Colonel Pamela Stahl, subject: Comments —
Afghanistan/lraq Lessons Learned, at 1 (May 2005) [hereinafter Pagel Memorandum] (“They Iragi courts — no less
than the Iragi police, prisons or Iragi Army — have to be made full and capable partners in the counter-insurgency
battle and empowered to deal with insurgents and terrorists if there is to be a rule of law based solution to the
insurgency.”) (on file with CLAMO).
51 One legal team observed that judges and other leaders of the local community often wanted to bring in others to
introduce to the legal personnel. They also wanted to have tea and sweets and discuss a variety of topics not
germane to the visit. It was important the legal teams planned sufficient time for these meetings in order not to
g)sf;fend their host. 1CAV AAR, supra note 33, at 37.

Id.
253 pagel Report, supra note 16, at 3.
% 11D Judicial Assessment, supra note 48, at 1.
2. at 4.
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other courthouse personnel.”® A copy of the checklist is at Appendix A-2. Legal teams
recommended that these checklists include a requirement to conduct a concise and updated threat
assessment.”’

Similarly, the 1st Cavalry Division OSJA made judicial assessment of the court system in
Baghdad one of their first missions when they arrived in March 2004. The first phase of their
judicial reconstruction operation, dubbed Operation HUMMURABI, involved the assessment of
the administrative capabilities of the courts and was conducted by the brigade JAs. The 1st
Cavalry Division legal team found it was critical that this effort be undertaken immediately after
arrival in theater.”*® In addition, as more personnel arrived in Iraq with an interest in various rule
of law projects, to include U.S., Coalition, and other governmental and non-governmental
organizations, the legal team at 1st Cavalry Division immediately sought to identify these
organizations to coordinate projects and avoid duplication of efforts.?*’

Moreover, regular monitoring ensured that new laws and procedures were being used and
that they were working. By way of example, judges who were fired from their positions during
initial vetting by military governors on occasion simply refused to leave the courthouse.”® Other
judges would turn a blind eye as the terminated judge simply relocated their office to a less
trafficked corner of the courthouse and continue occupying office space for their personal
purposes until escorted from the building by Coalition judge advocates.?®

In addition, JAs and CA teams had to monitor the courts to ensure that new rights of the
accused implemented by the CPA were being recognized by the judiciary. These concepts, such
as the right to remain silent and the right to an attorney, were completely foreign to Iragi judges
and required the attentive presence of JAs to train the judges to implement these laws. One JA
assigned to a CA unit related that the first time an accused tried to plead guilty to an
investigating magistrate, the judge rejected the plea and told him to return to his cell until he
could locate a lawyer pursuant to the new law. The accused indicated that he did not want a
lawyer and that he was guilty and wanted to be sentenced. The judge refused to accept the plea
and admonished the accused that he would be in even more trouble if he refused to get a lawyer
because the Coalition required every accused to have a lawyer whether he wanted one or not. At
this point, the intervention of the JA was necessary to explain that the intent of the law was to
protect the accused, and should not be used against him.*®?

Legal teams also hired local liaison lawyers to monitor the state of civil and criminal
justice in the local courts and to coordinate justice modernization, information technology, court

%6 pagel Report, supra note 16, at 8.

#71d. at 10.

28 1CAV AAR, supra note 33, at 30.

29 |d. at 31. After the transfer of sovereignty to the Iragis, the 1st Cavalry Division legal team continued to maintain
strong and regular connectivity with various U.S. agencies involved in justice, rule of law, and human rights
training. Id. at 33.

260 Dunn Interview, supra note 79.

%1 gee, e.g., id. ([i]f | wasn’t at the court every day or at least every other day, any progress we had made would
evaporate. People I had replaced would sneak back in, the judges would sit around and not hear cases, supplies we
had obtained for the court would disappear, as someone sold them for personal profit.”).

%2 Dunn Interview, supra note 79.
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administration, and human rights training projects. Judge advocates found that they were more
successful using local attorneys if the attorneys spoke English, as time and effort was wasted
when they were not able to clearly articulate what they wanted done in a manner understood by
local judicial personnel.®® In Baghdad, once the courts were up and running, however, this
practice was discouraged, as the court personnel believed they did not need to be monitored by
the Coalition.

4. Ensure a System to Track Detainees Who Have Been Turned Over to the
Local Courts.

A major part of the process for the legal teams was reviewing the detainee files and
determining which ones they could reasonably expect, even with further investigation, that a
court could actually bring a case successfully to prosecution. Many of the files did not have
sufficient information and the magistrate would recommend they be released. For the first
several weeks of the occupation, a JA was assigned the sole duties of reviewing the files of
detainees accused of committing serious crimes to determine whether sufficient evidence existed
to continue their detention.?®* There were, of course, Iragis detained for committing minor
crimes, but these individuals’ files were reviewed by the magistrate, and battalion commanders
at the detention facilities had the authority to release these individuals. If the commanders did
not release these detainees, they were referred to the investigative court as well ®®

As the occupation continued, legal teams had to improve the means by which detainees
were transferred from U.S. to Iragi custody for purposes of prosecution. The system involved
procedures for transferring evidence to the Iragi courts and making witnesses available, and a
system for tracking the detainees who were turned over to the Iraqgi authorities. An effective
tracking system could help commanders understand how and why detainees were suddenly
released and back in their area of operation. Moreover, tracking the disposition of these
individual’s cases was a measure of effectiveness for both the Iragi police and Iragi courts.”®

5. Plan for a System for Paying Court Personnel.

A significant part of the judicial reconstruction efforts involved paying the Iraqi MOJ
employees. This mission was routinely planned and executed by legal teams. The V Corps
JRAT experience is illustrative of this mission. For them, it involved the efforts of dozens of
Soldiers and twenty-seven vehicles in seven different convoys to transport security, money, and
pay agents to six different locations in Baghdad simultaneously. Legal teams had to plan and
coordinate routes, as well as security at the distribution locations. The JRAT was also careful to
have an Iragi paymaster with them, so that the Iraqis could see that they were being paid by other

%63 1CAV AAR, supra note 33, at 39. Local English speaking attorneys used by the legal team at the 1st Cavalry
Division formed their own non-governmental organization (NGO), and the Division legal team encouraged the
brigade JAs to use these attorneys. Id.
264 pyfrom Transcript, supra note 42, at 4. If the detainee was accused of an Iragi-on-lragi crime and there was
igssufficient evidence in the file to investigate further, the detainee was recommended for release.

Id., at 5.
26 pagel Report, supra note 16, at 13.
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Iragis, and not U.S. Soldiers.?®” Thus, legal teams again found that they had to be prepared to
plan all aspects of the mission and have the Soldier skills necessary to carry them out in an
unsecured operational environment.

In addition, legal teams advised that JAs conducting judicial reconstruction and reform
develop a roster of all judicial employees. In the 82d Airborne Division area of operations, the
CA JA conducting judicial reconstruction and reform completed an employee roster for each of
the ten courthouses with each employee’s name, national identification number, and pay grade to
facilitate managing office personnel, including salaries.’®® Once the courts were up and running,
legal teams also should review employee salaries. For example, the DOJ attorney with 1st
Infantry Division commented that judicial salaries remained far below pre-occupation standards,
where judges were provided houses and cars, and needed to be reviewed.”®®

In sum, JAs generally found that a court liaison officer had to be appointed from the
OSJA at each major subordinate command (MSC) to manage and coordinate Coalition
operations. For example, if Coalition Forces unilaterally released detainees from Iraqi jails, or
Iraqi Judges detained Coalition allies or issued other court orders interfering with Coalition
operations, an MSC level senior JA is best equipped to mediate any actual or potential conflict.
This liaison officer also must coordinate and attempt to avoid redundancy in court support
projects initiated by NGOs, CA units, and others.?”

g. Be Prepared to Provide Instruction to Judges, Lawyers, and Police Officers
on Judicial Reform Efforts.

Many legal teams sponsored training programs for attorneys on basic due process and
criminal suspect rights. When attempting to provide training on rule of law issues, JAs found
that they needed to consider that the Iraqis were already trained judges and lawyers. As JAs
from the 1st Armored Division observed:

In our interactions with the Iraqgis, we tended to tell them how we would improve
their country. For example, we often presumed that Iragi judges and lawyers need
and want our technical expertise in trying cases, and we told them that we would
teach them how to do their jobs. Instead, we should ask them how we can help.

27 Nance Paper, supra note 40, at 5. During the pay missions, the JRAT came under fire while delivering money in
Baghdad. Id.

268 Bennett Memorandum, supra note 95, para. 9.d.

289 pagel Report, supra note 16, at 11.

270 pagel Memorandum, supra note 165, at 1. LTC Pagel also recommended that:

Each MSC, along with the higher HQ, formally and unambiguously task a senior JA with the court
support mission as his or her primary and exclusive responsibility. This is full time work and
cannot be performed to standard without a dedicated and concentrated effort. This position should
be made part of JA doctrine and manning considerations, and the nature of this mission should be
made known to commanders, also on a doctrinal basis, so Commanders can integrate this resource
into both tactical and strategic planning and operations.
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We may be surprised to learn that their assessment is significantly different from

ours.?™*

Legal teams also found that they had to be sensitive to various groups as they conducted
training. For example, personnel from the 1st Cavalry Division OSJA found that Iraqi judges did
not like to be involved in training programs where lawyers were also present, as they received
more training than lawyers and did not want to be put in a position where their knowledge was
questioned in front of the lawyers.?’? They also learned that many Iraqi judicial personnel were
suspicious of training efforts, seeing them as an attempt to train “western” or “American” values.
Legal teams recommended that to avoid this perception, JAs should look for international
covenants on human rights that the country, or other Islamic countries, have signed. The
International Covenant on Civil and Political Rights, for instance, had been signed by Iraq in
March 1975. Legal teams were able to provide training on this covenant not as an American
legal norm, but as an international covenant that had already been part of Iraqi law for almost
thirty years.?”

The V Corps legal team conducted a training program that refocused judges on their own
criminal procedure code and explained the interim process that required integration of the
Coalition-run detention facilities and the local court operations.”™ In addition, the legal team
facilitated a training program for Iragi judges in the United Kingdom. The program was initially
established to train judges from the former Soviet republics to reform their legal systems with a
view towards protection of human and civil rights and establishing the rule of law as a primary
pillar of the judiciary.””> Additionally, when the 1st Cavalry Division arrived in the spring of
2004, the legal team also sought opportunities to train outside of Iraq. The leader of the judicial
team, for example, coordinated a training mission to Cairo, Egypt for nineteen Iraqi attorneys.
The conference addressed human rights and women’s rights and was sponsored by the Afro-
Asian Lawyers Federation of Human Rights.?"

The 101st Airborne Division’s training program included a formal graduation ceremony
where the Commanding General spoke, creating good will with the local attorneys.?’”” The legal
team at 101st Airborne Division also helped establish a computer lab at the Mosul main
courthouse and coordinated hiring instructors from the local workforce.””® The program held
two training classes per day, training over one hundred and thirty students each week.?”® The

2"t 1 AD AAR, supra note 12 (Governate Support Team power point presentation).
212 1CAV AAR, supra note 33, at 35. The 1st Cavalry Division’s Governance Support Team Justice recommended
that the International Covenant on Civil and Political Rights is an excellent model for training human rights
concepts, especially in Arabic countries because a translation into Arabic is readily available on the United National
webpage. Judge advocates must be familiar with the two Optional Protocols as well, and determine whether the
country in question has adopted them. 1d.
1 See id.
274 E-mail from Major Juan A. Pyfrom, Office of the Staff Judge Advocate, V Corps, to Lieutenant Colonel Pamela
M. Stahl, Director, Center for Law and Military Operations (21 Jan. 2005) [hereinafter Pyfrom E-mail] (on file with
CLAMO).
275 |d
'8 1CAV AAR, supra note 33, at 40.
27 101st ABN DIV AAR Conference, supra note 58.
j;: 101st ABN DIV AAR, supra note 89, at 65.

Id.
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NOIJO further established a court appointed attorney program (CAAP) to provide a pool of
trained and qualified defense attorneys. They held CAAP classes once a week, training them on
judicial reforms instituted by the CPA, which culminated in a final examination. Over one
hundred and fifty attorneys were certified to provide CAAP services to the public through this
program.?®

Similarly, legal teams throughout Iraq trained court personnel. Shortly after they entered
Irag in the spring of 2004, the 1st Cavalry Division OSJA, for example, began conducting
seminars offering guidance on the rights of citizens and how local attorneys can best protect and
defend those rights.®* The OSJA also approached the Iragi Bar Association about training
defense counsel on the changes to the Iragi Criminal Procedure Code pursuant to CPA
Memorandum Number Three using the Commander’s Emergency Response Program funds.
Although the classes were initially taught by U.S. personnel, over time Iraqi attorneys began to
take on an increasing role in the training.?*

One court liaison officer cautioned that through his experience working with judicial
personnel in Iraq the substantive and procedural training was best provided by lawyers from a
civil code tradition, as opposed to our common law practice. He noted that the civil code
lawyers were better equipped to help the Iraqgis catch-up with the rest of the civil code world,
something that they were determined to do as quickly as possible. The Iraqis did, however,
benefit greatly from legal team training on computer and administrative skills, investigative
techniques and strategies, Geneva Convention, including occupation law, use of force, and the
claims process, and human rights law.?*

In addition, the legal teams’ judicial oversight and reconstruction mission included
assisting in the training of the Iragi police force in the new criminal laws, searches, and criminal
procedures.”® Legal teams helped develop and implement training programs to teach police
officers a code of ethics and instruct them on the rights of the accused.”” Another technique was
to include Iragi investigative judges in the training plans.

The training programs served to build strong relationships with the judiciary and others.
These relationships often afforded legal teams the opportunity to learn the nature of grievances
against the Coalition from those who represented individual clients. In many instances, legal
teams were able to explain certain policies, thus avoiding misunderstandings that could lead to
resentment against the Coalition among the local population. For example, the 1st Cavalry
Division legal team discovered through their work with the local Iragi Bar Association that many
were confused by what they perceived as inconsistent dispositions of claims under the Foreign
Claims Act. The legal team found that the local attorneys and others were unaware of the

28014, at 67.

%81 gee, e.g., Newsletter, Office of the Staff Judge Advocate, 1st Cavalry Division, No. 9, Vol. 1, 1 & 4 (24 May
2004).

%82 1CAV AAR, supra note 33, at 34.

283 pagel Memo, supra note 165, at 2.

28 Memorandum, Office of the Staff Judge Advocate, 82d Airborne Division, subject: Operation Iraqi Freedom and
Enduring Freedom Recent Legal Developments, 82d Airborne Division, at 5 (26 Jan. 2004).

8 101st ABN DIV AAR, supra note 89, at 68.
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distinction between combat and non-combat losses. Consequently, they were able to address
these issues during meetings with local attorneys.?*®

h. Establish a Mechanism for Investigating Charges of Corruption and Impropriety
Against Local Officials.

By the end of May 2003, the Coalition began receiving complaints and accusations from
local citizens against Iraqi officials, religious leaders, and laypersons on a wide variety of
criminal activity ranging from embezzlement to extortion to genocide. Some were credible, but
many were not. In the absence of a functioning Iragi court system the Coalition was the only
authority in the country to sort out these accusations. The Coalition, however, did not have the
necessary personnel to actively pursue every serious accusation from thirty-five years of pent-up
frustration within the Iragi populace. Yet, the Coalition could not appear unconcerned or
disengaged from the prior crimes inflicted under the Hussein regime.

The most realistic solution was to have the Iragis help themselves, rather than having the
Coalition become the judge of all previous transgressions. In several provinces, grievance
committees were established to accept complaints for further investigation. The CA GSTs and
OSJAs were often a recipient of such complaints. When issues arose concerning the misuse of
power by local Iragi officials the existence of an independent investigating body gave the
Coalition credibility. These bodies were often ad hoc creations of the GSTs and OSJAs, staffed
by locally selected Iraqi officials operating under the authority of the military commander. They
had the power to receive complaints and recommend action, but could take no corrective action
of their own without Coalition approval.?®’

Going perhaps one step further, the OSJA, 101st Airborne Division (Air Assault)
established the Anti-Corruption Commission (ACC). The mission of the ACC was to alleviate
the rampant corruption problems in the public sector of Nineveh Province. Planning for the
ACC began in August 2003 and it was officially created by joint proclamation of the 101st
Airborne Division (Air Assault) Commander and the Governor of Nineveh Province on 21
December 2003. The ACC grew out of a recognition that the Iraqi citizen needed a mechanism
to report corruption without fear of reprisal. The ACC had the authority to arrest, issue
subpoenas, and perform searches. Personnel were trained in witness interrogations, evidence
gathering, current Iragi laws on corruption, and automation. A hotline was established to allow
the public a secure, anonymous way of reporting incidents of corruption to the ACC.?®®
Members of the legal team involved with the ACC found that such organizations need proper
safeguards, such as independent funding and a direct subordination to the mayor, not the MOJ or
MOI.

In particular, during the first weeks of the occupation, these committees freed Coalition
resources from a parade of local issues, provided the Iraqis a forum for expressing their
complaints, and gave the local provinces a semblance of control over their own local affairs that

8 1CAV AAR, supra note 33, at 34.

287 |_egal Assessment of Southern Iraqg, supra note 6 .

288 Fact Sheet, N1OJO, Office of the Staff Judge Advocate, 101st Airborne Division (Air Assault), subject: Anti-
Corruption Commission (20 Dec. 2003) (on file with CLAMO).
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had been absent under the Ba’athist Regime. Accordingly, quick action in establishing
organizations for handling local concerns helped to keep such issues from escalating into
something more serious.

i. Be Prepared to Provide Advice on the Prosecution of Unlawful Combatants.

As the insurgency increased throughout the summer of 2003, it became necessary to
consider alternatives for the prosecution of persons who continued to fight against Coalition
Forces. These individuals became known as “unlawful combatants.” Ina U.S. Army
information paper issued by the Office of The Judge Advocate General, an unlawful combatant
was defined for these purposes as “a person who does not meet the requisite international legal
standards required to directly take part in international armed conflict, but who nevertheless
directly participates in hostilities against OF [occupation forces].”?*® Examples of these
individuals included:

e Former members of the Iraqi military who continue to engage in hostile acts
whether in uniform or not;

e Members of the Fedayeen Saddam (irregulars) who continue to engage in
hostile acts [this group has never acquired lawful combatant status because the
group collectively and its individual members do/did not comply with the
strict conditions specified in Article 4A(2) of the Third Geneva Convention:
1) they must belong to an organized group under responsible command; 2)
they must have a fixed, distinctive sign; 3) they must carry their arms openly;
and 4) they must conduct their operations in accordance with the laws and
customs of war;

e Foreign citizens who, for whatever reason, commit hostile acts against OF
[occupation forces]. [NOTE: Although the law does sanction a levee en
masse (the single, limited exception to the proscription against civilians
participating in hostilities), whereby civilians may spontaneously take up arms
in order to resist an invading force, the legal basis no longer exists in Iraq
because the Iragi regime and its military have been defeated and the
occupation process has begun].?*°

First, under the law of occupation the CPA had to allow Iragi domestic courts to continue
to function as the lawful judicial system whenever feasible. If not feasible, however, the
occupying power could establish tribunals to enforce the law of the occupied territory under
Article 64 of the Geneva Convention for Civilians.?®* Several alternatives using military courts
of the occupying power to try these unlawful combatants were considered, to include: (1) courts-
martial; (2) provost courts or Article 18 military tribunals; and (3) military commissions.

%8 |nformation Paper, Office of the Judge Advocate General of the Army, subject: Crimes Committed Against Iraqi
Occupation Forces: Prosecution Alternatives, at 1 (Aug. 2003) [hereinafter OTJAG Information Paper] (on file with
CLAMO).

204, at 1-2.

! This article allows the Occupying Power to create its own occupation courts if and when the local courts fail to
operate. GC IV, supra note 10, art. 64.
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The only apparent drawback to the courts-martial was the appeals process. Under
occupation law there is no absolute right of appeal; however, the rules for courts-martial include
a specific appeals process. ** Additionally, provost courts under customary international law, or
Article 18 Military Tribunals under the Uniform Code of Military Justice could be used. These
options would permit the military tribunal to try offenses punishable by the law of war and to
adjudge any punishment permitted by the law of war.?*® There is no practical guidance in
international law on how to implement a provost court, however, and the United States has no
statutory authority to establish such courts.®®* Finally, if the Coalition opted for military
commissions, the President most likely would have to establish them, similar to the military
commission associated with the prosecution of the detainees at Guantanamo Bay pursuant to the
Global War on Terrorism.**

Given the above, it appeared that the two most viable options were to prosecute under the
Uniform Code of Military Justice or allow the unlawful combatants held by Coalition Forces to
be tried in Iragi courts.”®® Ultimately, it was decided that these unlawful combatants should be
prosecuted by the Iragis in the Central Criminal Court of Iraq.

J. Consider Establishing a Separate Court to Adjudicate Both Felonies
Intended to Destabilize the Government and Crimes Against Coalition Forces.

The Central Criminal Court of Iraq (CCCI) was established by CPA Order Number
Thirteen on 18 June 2003 to adjudicate felonies that could have national ramifications, such as
crimes of inter-ethnic or religious violence and mass crimes, crimes with security implications,
such as crimes committed in retaliation for cooperation with Coalition authorities, and other
serious crimes that may undermine public confidence in overall safety.”®’ The Iragis were
notified of the CCCI by Public Notice from the CPA Administrator.®® The court was given

22 OTJAG Information Paper, supra note 204, at 2. The Geneva Convention provides that “the convicted persons
shall have the right of appeal provided for by the laws applied by the court. When no appeal is provided for, the
convicted individual may petition the “competent authority of the Occupying Power” for relief.” GC IV, supra note
10, art. 73.

2% OTJAG Information Paper, supra note 204, at 2.

2% The information paper stated that because of the lack of established guidance, the use of provost courts could be
criticized as “victor’s justice.” Id. at 3.

295 |d

2% |d. In the Information Paper, OTJAG did note that the occupying power has a duty to ensure the “effective
administration of justice” under Article 64, GC. At the time the Information Paper was drafted (August 2003) it was
not clear that the Iraqgi tribunals were prepared to effectively administer justice. Moreover, OTJAG noted that
prosecuting these individuals in U.S. District Court under Title 18 of the U.S. Code was not a practical solution
because Article 49 of GC prohibits deportation of protected persons from an occupied territory. Moreover, the 1936
Irag-U.S. extradition treaty, which may still be in effect, prohibits extradition of Iragi nationals to the United States
for offenses committed inside Irag. Id. at 4.

27 National Policy Guidance, supra note 27, at 8.

2% gee Public Notice, Office of the Administrator of the Coalition Provisional Authority, Baghdad, Iraq, Public
Notice Regarding the Creation of a Central Criminal Court of Irag and Adjustments to the Criminal Procedure Code
(18 Jun. 2003). The Public Notice read, in part:

The CPA has taken steps to meet the urgent security needs of the People of Iraq and Coalition

Forces by creating a Central Criminal Court of Irag. This court will apply and operate under Iraqi
law, as amended to ensure fundamental fairness and due process for accused persons and will be
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jurisdiction over specific, named crimes committed in Iraq since 19 March 2003.2° The CPA
modified the list shortly before the transfer of authority to include, among others, terrorism;
organized crime; governmental corruption; acts intended to destabilize democratic institutions or
processes; violence based on race, nationality, ethnicity or religion; and instances in which a
criminal defendant may not be able to obtain a fair trial in a local court.® In addition, in
October 2004, the Secretary of Defense decided that attacks against Coalition Forces would be
referred to the CCCI for trial. >

The CPA Administrator had broad authority over the CCCI. The Administrator
appointed judges to the CCCI, with the recommendations from the Judicial Review Committee,
for a period of one year.**> The Administrator also appointed three prosecutors to present
witnesses, examine or cross-examine witnesses, and introduce evidence.’® Additionally, the
Administrator, with the advice of the CPA General Counsel, decided what matters to submit to
the CCCI for prosecution.®®* As the transfer of authority approached, Order Thirteen was
amended to give the Court the authority to refer cases to the CCCI on its own.*® The CPA
Order, however, also sought to limit the authority of the CCCI over Coalition Forces. The CCCI
could not compel the production of Coalition documentary or other material or the attendance of
Coalition personnel.*®® Moreover, any CPA or Coalition Forces personnel had the right to
appear before the CCCI as amicus curiae to adduce or provide evidence and, when doing so, had
the same functions as a Prosecutor.*”’

modeled on the current Iragi court system. The Central Criminal Court will consist of an
Investigative Court, a Trial Court and an Appeal Court, with the right of further appeal to the Iraqi
Court of Cassation. The judges and prosecutors will be locally selected Iraqis.

The Court will deal with serious offenses that most directly threaten the security and civil order in
Irag. This interim measure will address the immediate need for a reliable and fair system of
justice. The CPA will continue to assist in restoring the capability of the Iraqi court system, as it
recovers from years of Iragi Ba’ath Party abuse and perversion.

Id.

2% Coalition Provisional Authority, Order Number 13, The Central Criminal Court of Irag, sec. 5 (18 Jun. 2003)
[hereinafter CPA Order No. 13 (Jun. 2003)] (on file with CLAMO). The Order delineated several crimes that could
be referred to the CCCI. Id. sec. 21.

%0 Coalition Provisional Authority, Order Number 13 (Revised) (Amended), The Central Criminal Court of Iraq,
sec. 18 (22 Apr. 2004) [hereinafter CPA Order No. 13 (Apr. 2004)] (on file with CLAMO).

%1 Major Carlos O. Santiago, Transcript of After Action Review Conference, Office of the Staff Judge Advocate, V
Corps, and the Center for Law and Military Operations, Heidelberg, Germany, at 6 (17-19 May 2004) [hereinafter
Santiago Transcript] (on file with CLAMO).

%02 CPA Order No. 13 (Jun. 2003), supra note 214, sec. 6. This authority was later rescinded and replaced with a
procedure to appointed judges pursuant to the Law of Administration for the State of Iraq for the Transition Period,
art. 46(A) (8 Mar. 2004) (on file with CLAMO). CPA Order No. 100, supra note 64, sec. 3(4).

%% CPA Order No. 13 (Jun. 2003), supra note 214, sec. 15.

%4 1d. sec. 21. The Senior Advisor to the MOJ could request that cases be referred to the CCCI. The Senior Advisor
could file such requests on his own initiative, or at the request of accused persons under Iragi law, any Iragi court,
the Commander of Coalition Forces, or the Senior Advisor of the Ministry of Interior. Id. sec. 21(2).

%5 CPA Order No. 13 (Apr. 2004), supra note 215, sec. 19.

%6 CPA Order No. 13 (Jun. 2003), supra note 214, sec. 18(3).

%97 1d. sec. 19.
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From the outset, legal teams, already spread thin by numerous missions, formed the
backbone of the CCCI. Judge advocates formed the Special Prosecutions Task Force, which
developed the entire legal and practical construct by which unlawful combatants were tried
before the CCCI.3%® Initially, the CJTF-7 SJA (V Corps) appointed JAs as special prosecutors in
each Division to create a network of prosecutors to prepare cases for trial. These prosecutors
worked with the local Criminal Investigation Command (CID) and their respective brigade
combat teams to properly gather and preserve evidence for trial. Once completed, the cases were
forwarded to a JA at CJTF-7 who was designated the Chief Special Prosecutor who then
prepared the cases for referral to the CCCI.**

Consequently, these cases required careful management and coordination with numerous
legal teams to ensure they were ready for referral to the CCCI.**® Because of the number of
cases and the different legal teams working to perfect them, the CJTF-7 SJA designated the
CJTF-7 Chief Prosecutor as the single point of entry into the court system for the CCCI. The
Chief Prosecutor would then decide the order in which the cases would be referred to the
court.®** Because of the importance placed on these cases at the highest level within the U.S.
Administration, the CJTF-7 SJA and Chief Prosecutor also worked long hours answering
questions from higher headquarters regarding the CCCI.>*?

One interesting mission of the Special Prosecutions Task Force JAs was boarding the
Navstar | GP 3 Oil Tanker in the waters off the Port of Umm Qasr, Iraq to investigate oil
smuggling operations.*** The boarding party included an Australian legal advisor, an U.S Army
JA, and a U.S. Marine Corps JA.*"* These JAs coordinated with the local Iragi police to secure
the crew and evidence and spent fifteen hours onboard the oil tanker interviewing the crew and
preparing sworn statements. Their work uncovered a major oil smuggling ring, which led to the
successful prosecution of the Ukrainian Captain and First Mate.*"

%08 \Warren E-mail, supra note 7.
%09 After Action Review, Captain Carlos O. Santiago, Special Prosecutor for Crimes Against Coalition Forces,
Office of the Staff Judge Advocate, V Corps, para. 3 (undated) [hereinafter Santiago AAR] (on file with CLAMO).
The CJTF-7 Special Prosecutor reviewed the daily situation reports and if an incident occurred that might fall within
the purview of the CCClI, the prosecutor would contact the special prosecutor in the area where the incident took
place to gather additional information. Id. at 25.
#19 Memorandum, Lieutenant Colonel Sharon E. Riley, Staff Judge Advocate, 1st Armored Division, to the Center
for Law and Military Operations, subject: Operations Iragi Freedom and Enduring Freedom Recent Legal
Developments, at 4 (28 Jan. 2004) [hereinafter LAD Recent Legal Developments] (noting also that witness contact
and evidence preservation had to be coordinated so that the case could be brought before an investigative Panel after
being referred to trial by the CPA Authority).
*11 Santiago Transcript, supra note 216, at 4-5.
%12 |d. at 7 (“[a] lot of times we got questions like, ‘what do you need? Why aren’t cases moving faster? We have
10,000 people in detention. How many of those cases are going to the CCCI?’ . . . [s]o on a regular basis | was
getting e-mails from the Joint Chiefs’ legal office or the DOD General Counsel’s Office or DA General Counsel’s
Office, OTJAG, and a number of places.”) .
%13 12th LSO AAR, supra note 16, at 16.
314 All assigned to CJTF-7, OSJA. E-mail from Lieutenant Colonel Kirk Warner, JA, 12th Legal Support
Organization, to Lieutenant Colonel Pamela Stahl, Director, Center for Law and Military Operation, subject: OIF
3qussons Learned (1) (15 Apr. 2005).

Id.
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Work by the Special Prosecutions Task Force legal team and other JAs resulted in
numerous prosecutions of insurgents. The first case to be heard by this court was in August 2003
involving the transportation of a cache of weapons in a Red Crescent ambulance. The case was
originally charged under laws prohibiting the possession of weapons, rather than as a war crime
for misuse of the red crescent emblem.®** Another noteworthy conviction was that of an
insurgent charged with murdering a U.S. Soldier in an ambush.®"’

Eventually, a Legal Liaison Office at Abu Ghraib was established to manage the
prosecution of individuals before the CCCI. The office was staffed with JAs and enlisted
paralegals who interfaced with the Coalition’s major subordinate commands (MSCs) and the
CCCI. The Legal Liaison Office was eventually staffed with a team of six full-time JAs, three
translators, and several paralegals. This team reviewed criminal reports to determine whether
sufficient evidence existed to refer the cases of individuals detained by Coalition Forces to the
CCCI for prosecution.®*® Then, they constructed the cases and handled the investigative hearings
before the Iraqi investigative judges. Many of these cases involved individuals found with
weapons caches. In cases where the office decided that it was possible to gather additional
evidence for prosecution, the case was referred back to the MSCs for additional investigation.®*°
Some cases required further investigation for various reasons, such as where the evidence
contained no photographs of the weapons, a witness was not named, or it was not clear whether
the Iragi witness was willing to testify at the CCCI.%?°

In addition, in March 2004 a Joint Services Legal Enforcement Team (JSLET),
consisting of JAs and paralegals, was dispatched to the MSCs to gather evidence for prosecution
before the CCCI. The JSLETS were to be the “eyes and ears” of the CCCI throughout Irag.***
Task Force Olympia had the first JSLET in its area of operations. The Task Force Olympia
Command JA observed that the JSLET found it very difficult to gather sufficient evidence in
many cases. Nevertheless, many JSLETs were successful in obtaining evidence to assist in the
prosecutions.*??

%16 see Bolanger Memo, supra note 6, at 4. The case was forwarded to the court as a weapons possession case, but
the CPA Order on weapons possession placed a cap on the maximum punishment at a year. See CPA Order No. 3,
supra note 53. The case was sent back to the CCCI in November charging the individuals with theft, as the RPGs
were taken from an Iragi government depot. The defense in this case was that they had stolen the RPGs to sell them
so they could give monies to the poor. Each of the three defendants received six years confinement. Santiago
Transcript, supra note 216, at 15.
17 \Warren E-mail, supra note 7.
%18 Meier E-mail, supra note 37.
%19 As of 1 Oct. 2004, 1,723 cases had been reviewed by the Legal Liaison Office. Of those cases, 401 had been sent
for prosecution, 1,155 were deemed “no prosecute” and sent to the Combined Review and Release Board, and 167
cases required additional investigation. See CCCI Legal Liaison Office, Power Point Presentation (on file with
CLAMO).
320 |d
1 Office of the Staff Judge Advocate, First Infantry Division, Transfer of Sovereignty Issues, at 10 (Jul. 2004)
[hereinafter 11D Transfer of Sovereignty Issues]. Each team was comprised of service members from all branches
3921‘2 the military. The teams were typically made up of a JA team leader, paralegals, and special investigators. Id.

Id. at 11.
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By the fall of 2004, the Legal Liaison Office reported an approximately seventy-five
percent successful prosecution rate at the CCCI.3# It had reviewed almost 2,000 cases and
referred hundreds for prosecution. The success of this difficult mission was due almost entirely
to the legal teams supporting the CCCI. Nevertheless, it was a constant struggle to identify cases
and support investigations as units transitioned from combat operations to management of a
crime scene.*** The issue of evidence collection is further discussed in paragraph 2.e.

k. Implement a Process for Prosecution of War Crimes and Crimes Against Humanity
Which Includes Representatives of the Occupied Territory.

Initially, ORHA established an Office of Transitional Justice (OJT) which attempted to
coordinate exploitation of mass graves and become the evidentiary receptacle for crimes against
humanity. Judge advocates worked closely with the OJT in coordinating the mass grave
evidentiary collection effort.3* In December 2003, the CPA Administrator, by CPA Order,
delegated to the Iragi Governing Council the authority to establish an Iragi Special Tribunal
(IST) to try Iragi nationals and residents of Iraq accused of genocide, crimes against humanity,
war crimes or violations of certain Iraqi laws, by promulgating a statute.*”® The CPA
Administrator delegated his administrative authority to the Governing Council because he
believed that the tribunal for Iragis should be designed by Iragis.**’ The statute was promulgated
and became effective on 10 December 2003.3%

No cases were brought before the Iraqi Special Tribunal during the time period covered
by this Publication. Nevertheless, legal teams provided training to the Iragi judges who were
selected to sit on the IST. Judge advocates discovered that they had to conduct extensive study
of the underlying domestic law and procedures to identify and train differences between
international law, the domestic law that the judges were more familiar with, and war crimes
statutes such as the IST statute.’*® Legal teams also found that the best way to train the Law of
Armed Conflict was scenario-based training using fictional countries.**® Another resource used
to training the IST was the Defense Institute of International Legal Studies (DIILS). The JAs
assigned to DIILs trained Iragi judges and lawyers for two weeks on basic international law

323 |d

%24 pagel Comments, supra note 34, at 39.

%25 12th LSO AAR, supra note 16, at 7. LTC Kirk Warner, Judge Advocate, 12th LSO, became the custodian for
several months of over 560 teeth extracted from over 300 skulls for DNA preservation from one mass grave near Al
Hillah.

%26 Coalition Provision Authority, Order Number 48, Delegation of Authority Regarding an Iragi Special Tribunal (9
Dec. 2003) (on file with CLAMO).

%27 Coalition Office of Strategic Communications, Talking Points on Iraq Special Tribunal (9 Dec. 2003) (on file
with CLAMO).

%28 The Statute of the Iraqi Special Tribunal (10 Dec. 2003) (on file with CLAMO). Initially, the U.S. Government
appropriated $75 million to fund investigations into crimes of the former regime, and this effort was tied directly
into the IST. See Coalition Office of Strategic Communications, Questions and Answers on Iraqi Special Tribunal
(9 Dec. 2003) (on file with CLAMO).

%29 1CAV AAR, supra note 33, at 36 (“[i]n Iraq, for example, there were significant differences between the
international defense of ‘duress’ and the domestic defense of “duress.” Similarly, there are slightly different notions
of command responsibility crimes in Irag than has evolved in international criminal practice.”).

0 This prevented the training from becoming mere rehearsals for the real trials and reverting to discussions about
the cases under investigation. Id.
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related to crimes against humanity, war crimes, and genocide. They also worked with the
Regime Crimes Liaison Office to develop a training session for the investigators appointed to the
IST, to be conducted in England. In cooperation with the British Foreign Office, DIILS planned
to again address basic international law on crimes against humanity, war crimes, and genocide.***

I. Understand the Weapons Control Laws and Make Necessary Changes.

Another early CPA order addressed weapons control. Once major combat operations
wound down, Coalition Forces were confronted with a multitude of Iraqi’s who carried weapons.
The Iraqi’s advised that weapons were part of their culture. Some Iraqi citizens and Coalition
Forces civilian personnel and contractors desired to carry weapons for their personal protection.
Still others wished to use them offensively against Coalition Forces. To maintain security and
protect Coalition Forces, it was necessary to institute a weapons control policy. The Iraqis
already had a weapons control law, the Iraqi Weapons Code of 1992, which made the Ministry of
Interior the official responsible for issuing weapons licenses. The CPA, however, decided to
issue its own weapons control policy. The original CPA weapons control Order, dated 23 May
2003,**? generally provided that no person could possess a small arms weapon in a public
place.®* It did, however, allow Coalition Forces and Iraqi police, security, and military forces in
uniform under the supervision of the Coalition Forces to possess “heavy weapons,” to the extent
necessary to perform their duties.*** It also allowed Coalition Forces, Iragi police, and military
forces on duty, in uniform and under the supervision of Coalition Forces, and groups assisting
Coalitigsr; Forces who remain under their supervision, to carry small arms openly in public
places.

To address the desire of the Iraqi citizen to possess a weapon for self-defense, the Order
also allowed a small arms weapon to be possessed in a person’s home or place of business, but
prohibited them from being possessed in a school, hospital or holy site except by individuals
authorized by Coalition Forces.®* An individual could also apply for a temporary weapons
authorization card to carry a weapon.®*’ The Order, however, was silent on the procedures for
applying for an authorization card.

In August 2003, the CPA issued a Memorandum authorizing foreign liaison missions, the
United Nations, and the United Nations Specialized and Related Agencies to execute contracts

%! |nformation Paper, DIILS in Afghanistan and Iraq: Rebuilding Under the Rule of Law, at 1 (Jan. 2005)
[hereinafter DIILs Information Paper] (on file with CLAMO).

2 Coalition Provisional Authority, Order Number 3, Weapons Control (23 May 2003) [hereinafter CPA Order No.
3] (on file with CLAMO).

%3 1d. sec. 3(1). “Small arms” included rifles that fire up to 7.62 MM ammunition, shotguns, and pistols. 1d. sec.
1(2). The Order also prohibited all weapons or arms markets and the firing of weapons within city limits, except in
self-defense or for purposes of official duties. It also prohibited anyone under the age of eighteen to possess, carry,
conceal, trade, sell, barter, give, or exchange weapons, and generally prohibited the carrying of a concealed weapon,
except by Coalition Forces and authorized police and security forces. 1d sec. 4.

¥4 1d. sec. 2. “Heavy weapons” were defined as weapons firing ammunition larger than 7.62 MM, machine guns or
crew-served weapons, anti-tank weapons (such as rocket propelled grenades), anti-aircraft weapons, indirect fire
weapons, armored vehicles or self-propelled weapons, high explosives and explosive devices. Id. sec. 1(1).

5 1d. sec. 3(2).

6 1d. sec. 3(3).

%7 1d. sec. 5.
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for security services. The Memorandum permitted these security services personnel to carry
small arms and defensive weapons, as long as they provided the locations of their facilities with
armed personnel to the CPA.**® As the transfer of sovereignty neared, the CPA issued additional
regulations regarding these private security companies (PSC), requiring them to be registered
through the Ministry of Trade and obtain an Operating License through the PSC Registration and
Vetting Office of the Ministry of Interior (MOI). If an Operating License was granted, the MOI
was alsgggto issue a Weapons Card to those PSC employees who were to be armed as part of their
duties.

As the insurgency grew throughout the fall of 2003, Coalition Forces civilian employees
and contractors also wanted to carry firearms in self defense. However, U.S. Central Command
(USCENTCOM) General Order Number 1A (USCENTCOM GO-1A) prohibited the possession
of privately owned weapons or ammunition by Coalition Forces and contractors.>* Yet some
Coalition Forces contracts included language permitting contractor employees to possess
weapons for their personal protection with the authorization of the theater commander. Many
contracts, however, did not address the issue. Therefore, the policy became that the Commander,
USCENTCOM could authorize Coalition Forces to issue government-owned weapons and
ammunition to contractor employees for their personal protection.?*

Further, Coalition Forces could enter into contracts to provide services that necessitated
the possession and use of weapons, such as security guard service contracts. First, the CPA
Administrator could authorize possession of weapons by Coalition Forces contractors when their
possession and use was for official purposes consistent with the contract. Additionally, the
Commander, USCENTCOM could authorize Coalition Forces to issue government-owned

%8 Coalition Provisional Authority, Memorandum Number 5, Implementation of Weapons Control Order No. 3 (23
May 2003), secs. 2 & 4 (22 Aug. 2003) (on file with CLAMO).

%39 Coalition Provisional Authority, Memorandum Number 17, Registration Requirements for Private Security
Companies, secs. 1 & 6 (26 Jun. 2004). The Memorandum also regulated the use of weapons by PSC as follows:

a) PSC shall notify the MOI of details and serial numbers of all weapons in its possession.

b) PSC will notify the MOI of any changes in the PSC’s weapons inventory within one (1) month
of such changes.

c) PSC shall store all weapons and ammunition in a secure armory or other secure facility.

d) PSC shall ensure that only employees carrying Weapons Cards may carry weapons and only
when such employees are on official duty. PSC shall also ensure that its employees return all PSC
weapons to the armory or other secure facility, as the case may be, when no longer on duty. This
provision does not restrict the right of PSC employees to carry weapons while not on duty under
the provisions of other Iragi laws.

e) PSC may only own and its employees may only use categories of weapons allowed by CPA
Order . . . [and] other applicable Iragi law.

f) Under no circumstances may privately owned weapons be used for PSC duties.

Id. sec. 4(4)

9 Commander, U.S. Central Command, Gen. Order No. 1A (29 Dec. 2000) [hereinafter USCENTCOM GO-1A]
(on file with CLAMO). See CENTER FOR LAW AND MILITARY OPERATIONS, LEGAL LESSONS LEARNED FROM
AFGHANISTAN AND IRAQ, VOLUME |: MAJOR COMBAT OPERATIONS, app. G-1 (11 September 2001 — 1 May 2003) (1
Aug. 2004) [hereinafter Volume I, Afghanistan and Iraq Legal Lessons Learned] (providing a copy of
USCENTCOM GO-1A).

1 gee Information Paper, Combined Joint Task Force-7, subject: Possession of Weapons by Coalition Forces
Contractors, para. 4.b. (11 Nov. 2003) [hereinafter Weapons Possession Information Paper] (on file with CLAMO).

60



LESSONS LEARNED: INTERNATIONAL LAW

weapons and ammunition to contractors and their employees to use in the performance of duties
under the contract.3** Consistent with the authority of the CPA and USCENTCOM, the CPA
weapons control Order was amended in December 2003 to allow the possession of firearms and
military weapons by those authorized to carry weapons in the course of their duties by CPA or
the Coalition Forces Commander.®** Later, the Order was amended to allow individuals to
possess firearms for personal use only if they obtained authorization from the MOI. In addition,
the amendment allowed private security firms to be licensed by the MOI to possess and use
firearms and military weapons in the course of their duties, including in public places.>** Even
with an authorization, however, they could not carry concealed weapons.*

Although the MOI had the authority to issue weapons permits under both the 1992 Iraqi
Weapons Code and CPA Order, they had no established procedure in place to carry out this
authority. Therefore, the only licensing authority continued to be the CPA and Coalition Forces
Commander.®*® In practice, the Divisions printed the weapons permit cards for individuals
authorized to carry weapons in accordance with established guidance. In First Infantry Division,
for example, the maneuver brigades and chief of staff authorized the issuance of weapons
permits. The Division ultimately purchased fifteen laminating machines for distribution to Iraqi
officials so that they could begin processing requests for weapons permits.**’

Upon the transfer of sovereignty on 28 June 2004, CPA Order Number 100 rescinded the
CPA and Coalition Forces Commander authority to authorize groups and individuals to carry
weapons.®*® Therefore, the MOI became the only licensing authority under the 1992 Iraqi
Weapons Code. Unfortunately, the MOI was still not prepared to implement a nation-wide
weapons licensing procedure. Therefore, local Iragi governments and Coalition Forces
continued to issue temporary weapons cards.*°

%2 |d. para. 4.c. Contractors had to be trained in the use of the weapons and use them only in self-defense or under

the terms of the contracts, or in defense of persons or property in compliance with CPA Orders, Memoranda, and
Iraqi law. Id.

¥3 Coalition Provisional Authority, Order Number 3 (Revised) (Amended), Weapons Control, sec. 3(1) (31 Dec.
2003) [hereinafter Revised CPA Order No. 3) (on file with CLAMO). The Order defined “firearms” to include
automatic (7.62mm (.308 caliber and under)) and non-automatic rifles, shotguns, and pistols for personal use, and
associated ammunition, but not to include weapons rendered permanently inoperable, replicas, antiques or
ceremonial weapons. Id. Sec. 1(3). The Order defined “military weapons” as any weapon system, ammunition or
explosives or explosive devices of any type designed for use by any military forces but not including “firearms.”
Military weapons also included *“special category weapons,” defined as any explosives, improvised explosives or
incendiary devices, grenade, rockets, shells or mines and any means of discharging such items, crew-served
weapons of any kind, and Man Portable Air Defense Systems of any kind. Id. sec. 1(6) & (9).

¥4 1d. sec. 3(2) (private security firms could not posses and use special category weapons, however).

5 1d. sec. 4(3). The Iragi security forces, private security companies, security officers from diplomatic missions,
and any other group or individual authorized by the MOI could carry concealed weapons, however. CPA Order No.
100, supra note 64, sec. 3.3(4).

%46 See, e.g., Position Paper, Headquarters, Multi-National Corps — Iraq, Office of the Staff Judge Advocate, Status
of CPA/Coalition Weapons Cards in Sovereign Iraq (9 Jul. 2004) (on file with CLAMO).

7 See E-mail, Lieutenant Colonel Michael O. Lacy, Deputy Staff Judge Advocate, 11D, to Lieutenant Colonel
Pamela M. Stahl, Director, the Center for Law and Military Operations (14 Jan. 2005) (on file with CLAMO); see
also 1ICAV AAR, supra note 33, at 69 (noting that after the transfer of sovereignty the BCTs continued to issue
weapons cards in narrow circumstances where the mission dictated a need under the authority of UN Security
Council Resolution 1546 “all necessary measures” language).

8 CPA Order No. 100, supra note 64, sec.3.6(g).

9 Weapons Possession Information Paper, supra note 256, para. 4.b.
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2. Detention Operations.

Respect for others, humane treatment of all persons, and adherence to the
law of war and rules of engagement is a matter of discipline and values. It is
what separates us from our enemies. | expect all leaders to reinforce this

message . . .. This awful episode at Abu Ghraib must not allow us to get
distracted . . .. The honor and value systems of our armed forces are solid and
the bedrock of what makes us the best in the world . . . . America’s armed forces

will never compromise their honor. In Iraq the coalition military, including our
130,000 Americans, remains focused, and | guarantee you, they will not fail.**

The war against terrorism ushers in a new paradigm . ... Our nation
recognizes that this new paradigm—ushered in not by us, but by terrorists—
requires new thinking in the Law of War, but thinking that should nevertheless be
consistent with the principles of Geneva.””**

As stated in Volume | of this Publication, detainee operations occupied JAs in OEF and
OIF perhaps more than any other issue of International and Operational Law. Volume I provides
a brief overview of pertinent legal authorities and implementing U.S. regulations regarding
detainee operations, with the exception of legal opinions and policy memoranda not available
during the period of that Publication.®** Generally, those references will not be repeated here.
Rather, this Volume covers legal and other lessons learned in the area of detention operations
during the period of time covered by this Publication.

a. Be Prepared to Advise Commanders on the Status of Detainees.
JAs must be the conscience of the command regarding detainees.**

In both Afghanistan and Irag, legal teams were an integral part of detention operations,
advising commanders, military police (MPs), and military intelligence (MI) members on the
status and treatment of detainees. In both operations, there was initial confusion over the status
of individuals captured by Coalition Forces. Judge advocates quickly found that status
determinations were extremely important to making successive decisions with respect to
treatment and interrogation of detainees.®®* As a predicate to determining the status of captured

%0 | jeutenant General Ricardo Sanchez, Commander, CJTF7, at the hearing of the Senate Armed Services
Committee regarding allegations of mistreatment of Iraqi prisoners (19 May 2004) [hereinafter LTG Sanchez
Testimony].

%51 Memorandum, President George Bush, for the Vice President, the Secretary of State, the Secretary of Defense,
the Attorney General, Chief of Staff to the President, Director of Central Intelligence, Assistant to the President for
National Security Affairs, and Chairman of the Joint Chiefs of Staff, subject: Humane Treatment of al Qaeda and
Taliban Detainees (7 Feb. 2002) [hereinafter 2002 Presidential Memorandum] (on file with CLAMO).

%2 gee VVolume 1, Afghanistan and Iraq Legal Lessons Learned, supra note 255, para. I11.A.5. and A.6.

%3 |_jeutenant Colonel Thomas Ayres, SJA, 82d ABN DIV. 82d ABN DIV AAR, supra note 96.

%4 See, e.g., Mr. David E. Graham, The Treatment and Interrogation of Prisoners of War and Security Detainees:
Current Issues, Miller Center of Public Affairs Forum (3 Sept. 2004) [hereinafter Graham Forum] (transcript on file
with CLAMO).
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individuals, JAs must first have access to and understand the U.S. Government’s position on the
legal basis for the military operation.

1. The United States Government’s Position on Whether the Geneva
Conventions Apply to a Conflict with a Particular Enemy is Crucial to Advising
Commanders on the Status of Detainees.

The status of Taliban and al Qaeda detainees in Afghanistan was discussed in Volume |
of this Publication.>> After publication, however, several Administration documents were made
public that were not generally available to legal teams on the ground in Afghanistan at the time
that these documents were issued. These documents reflect the decision-making process and
should be reviewed in this Publication. Essentially, the U.S. Government’s position was that
members of the Taliban and al Qaeda were not entitled to prisoner of war (POW) status or other
protections of the Geneva Conventions.**®

On 18 January 2002, the White House Counsel advised President Bush that the
Department of Justice (DoJ) had issued a legal opinion concluding that the Third Geneva
Convention did not apply to the conflict with al Qaeda. The opinion also stated that there were
reasonable grounds for the President to conclude that the Third Geneva Convention also did not
apply to the conflict with the Taliban.**" The DoJ legal opinion, labeled “draft,” and issued to
the DoD General Counsel, concluded that international treaties “did not protect members of the
al Qaeda organization, which as a non-State actor cannot be a party to the international
agreements governing war.”**® Additionally, the opinion concluded that these treaties also did
not apply to the Taliban militia because Afghanistan was a failed state, and as such could not be
considered a party of the Geneva Conventions.**® The legal opinion further noted that the
Taliban and al Qaeda could be found to be so intertwined “that the Taliban cannot be regarded as
an independent actor, and therefore cannot stand on a higher footing under the Geneva
Conventions than al Qaeda.”®*® In addition, the legal opinion stated that “[e]ven if Afghanistan
under the Taliban were not deemed to have been a failed State, the President could still regard
the Geneva Conventions as temporarily suspended during the current military action.”*®*

%5 gee VVolume 1, Afghanistan and Iraq Lessons Learned, supra note 255, para. I11.A.5.a.

%6 Geneva Convention, Relative to the Treatment of Prisoners of War, art. 4., Aug. 12, 1949, 6 U.S.T. 3516,
T.I.LA.S. 3364, 75 U.N.T.T. 135 [hereinafter GC III].

%7 see Memorandum, U.S. White House Counsel Alberto R. Gonzales, for The President, subject: Decision re
Application of the Geneva Convention on Prisoners of War to the Conflict with Al Qaeda and the Taliban (25 Jan.
2002) [hereinafter Gonzales Memorandum] (on file with CLAMO); see also Memorandum, Deputy Assistant
Attorney General Mr. John Yoo and Special Counsel Robert J. Delahunty, Office of the Legal Counsel, Office of the
Assistant Attorney General, U.S. Department of Justice, for William J. Haynes Il, General Counsel, Department of
Defense, re: Application of Treaties and Law to al Qaeda and Taliban Detainees (9 Jan. 2002) (draft) [hereinafter
Yoo Memorandum] (on file with CLAMO).

%8 1d., at 1.

%9 |d. The legal opinion reasoned that “Afghanistan was a “failed State’ whose territory had been largely overrun
and held by violence by a militia or faction rather than by a government. Accordingly, Afghanistan was without the

attributes of statehood necessary to continue as a party to the Geneva Conventions . . ..” Therefore, the Taliban
were not protected by GC 11 and could not attain POW status. Id. at 14.
%04, at 22.

%1 |d. at 28. The legal opinion provides that:
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On 19 January 2002, the Secretary of Defense issued a memorandum to the Chairman,
Joint Chiefs of Staff providing that the United States “has determined that al Qaida and Taliban
individuals under the control of the Department of Defense are not entitled to prisoner of war
status for the purposes of the Geneva Conventions of 1949.”%** The memorandum also provided
that “[t]he Combatant Commanders shall, in detaining al Qaida and Taliban individuals under the
control of the Department of Defense, treat them humanely and, to the extent appropriate and
consistent with military necessity, in a manner consistent with the principles of the Geneva
Conventions of 1949.7%%

On 22 January 2002, a final legal opinion was issued by the Office of Legal Counsel,
Office of the Assistant Attorney General, DoJ for the White House Counsel and the DoD
General Counsel. The final legal opinion was similar to the earlier draft opinion. The opinion
concluded that “al Qaeda detainees cannot claim the protections of Geneva 1l because the treaty
does not apply to them.”*** Moreover, the conflict with al Qaeda “is not properly included in
non-international forms of armed conflict to which some provisions of the Geneva Conventions
might apply.”*® Thus, Common Article Three of the Geneva Conventions did not apply to al
Qaeda because it only “covers ‘armed conflict not of an international character’ — a war that does
not invols\ég cross-border attacks — that occurs within the territory of one of the High Contracting
parties.”

The opinion also stated that the President could decide that the Geneva Conventions did
not protect the Taliban militia as well.**" Again, this was based on an analysis that Afghanistan
was a failed state such that the President, under his constitutional authority, could “suspend the
performance of our Geneva |11 obligation towards it.”**® Moreover, although having no bearing
on domestic constitutional issues, the opinion found that, in certain circumstances, countries

As a constitutional matter, the President has the power to consider performance of some or all of
the obligations of the United States under the Conventions suspended. Such a decision could be
based on the finding that Afghanistan lacked the capacity to fulfill its treaty obligations or (if
supported by the facts) on the finding that Afghanistan was in material breach of its obligations.

Id.
%2 Memorandum, Secretary of Defense, for Chairman of the Joint Chiefs of Staff, subject: Status of Taliban and Al
g?ida (19 Jan. 2002) [hereinafter Rumsfeld Memorandum] (on file with CLAMO).

Id.
%4 Memorandum, Office of Legal Counsel, Office of the Assistant Attorney General, U.S. Department of Justice, for
Alberto R. Gonzales, Counsel to the President, and William J. Haynes 1l, General Counsel of the Department of
Defense, re: Application of Treaties and Laws to al Qaeda and Taliban Detainees (22 Jan. 2002) [hereinafter 2002
DOJ Opinion] (on file with CLAMO). This conclusion was first based on their opinion that “Geneva I11 did not
apply to a non-State actor such as the al Qaeda terrorist organization.” 1d. at 1-2. Moreover, “al Qaeda members
fail to satisfy the eligibility requirements for treatment as POWSs under Geneva Convention 111.” Id. at9. The
opinion also provided that even if article 4 of CG Il applies, captured members of al Qaeda still would not be
POWs because they are not an “armed force,” volunteer force, or militia of a state party as defined in article 4(A)(1)
ger;d they are not a volunteer force, militia, or organized resistance force under article 4(A)(2). 1d. at 10.

Id. at 1-2.
%6 |d at 6. Thus, “Common article 3’s text provides substantial reason to think that it refers specifically to condition
5)61‘7 civil war, or a large-scale armed conflict between a State and an armed movement within its own territory.” Id.

Id. at 1.
%8 1d. at 15.
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have the authority to suspend the Geneva Conventions consistent with international law.*®°
Finally, the opinion noted that the President could still decide to follow the Third Geneva
Convention as a matter of policy.*”

Additionally, the DoJ legal opinion addressed the issue of detention conditions under the
Third Geneva Convention. The opinion found that even if the Taliban were legally entitled to
POW status, the United States could deviate from the POW requirement of the Third Geneva
Convention without violating the treaty’s obligations under the doctrine of legal excuse.>”* More
specifically, deviations would not amount to a treaty violation if they would be justified by the
need for force protection.’”? Further, even if the President did not suspend U.S. obligations
under the Third Geneva Convention, the DoJ opinion found that “it is possible that Taliban
detainees still might not receive the legal status of POWSs” because they did not fall within one of
the categories in Article 4 of that Convention entitling them to POW status.*”® Under Article
4.A(1), members of the armed forces, and militias and volunteer corps forming part of such
armed forces, of a Party to the conflict are entitled to POW status.>”* Moreover, members of
other militias and volunteer corps are entitled to POW status under Article 4.A(2) of the
Convention if they: (a) are commanded by a person responsible for his subordinates; (b) have a
fixed distinctive sign recognizable at a distance; (c) carry arms openly; and (d) conduct their
operations in accordance with the laws and customs of war.*”> The opinion declined to answer
whether the Taliban fell outside these dictates, as they did “not have the facts available to advise
[DoD] or the White House whether the President would have the grounds to apply the law to the
facts [and find that the Taliban forces do not fall within the legal definition of POW as defined in
Article 4].7%

Shortly thereafter, on 26 January 2002, the Secretary of State forwarded a memorandum
to the White House Counsel commenting on a draft decision memorandum for the President on
the applicability of the Geneva Conventions to the conflict in Afghanistan that was based on the
DoJ legal opinion. The Secretary of State’s memorandum noted that the President had two
choices: (1) determine that the Third Geneva Convention does not apply; or (2) determine that
the Third Geneva Convention does apply but that members of al Qaeda as a group and the
Taliban (either individually or as a group) are not entitled to POW status under the
Convention.*”” The memorandum provided that the first option would allow maximum
flexibility, but noted several issues. First, “[i]t will reverse over a century of U.S. policy and
practice in supporting the Geneva conventions and undermine the protections of the law of war

%9 |d. at 23 (noting that “[u]nder customary international law, the general rule is that breach of a multilateral treaty

by a State party justifies the suspension of the treaty with regard to the State.”).
%70 |d. at 26 (noting that if the United States applied the Convention as a matter of policy this “would allow the
glnited States to deviate from certain provisions it did not believe were appropriate to the current conflict.”).
Id. at 28.
%72 |d. (arguing the U.S.’s national right to self-defense).
%73 |d. at 30; see also GC 111 art. 4(A).
74 GC 111, supra note 270, art. 4.A(1).
33 1d. art. 4.A(2).
%76 2002 DOJ Memorandum, supra note 279, at 31.
¥""Memorandum, Secretary of State, to Counsel to the President and Assistant to the President for National Security
Affairs, subject: Draft Decision Memorandum for the President on the Applicability of the Geneva Convention to
the Conflict in Afghanistan, 1 (26 Jan. 2002) (on file with CLAMO).
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for our troops, both in this specific conflict and in general.”*"® Moreover, it would provoke
“negative international reaction, with immediate adverse consequences for our conduct of
foreign policy.”*” Further, it would “undermine public support among critical allies,” and
“Europeans and others” would “likely have legal problems with extradition or other forms of
cooperation in law enforcement, including bringing terrorists to justice.”** The memorandum
also noted that deciding that the Geneva Convention did not apply would make the United States
“more vulnerable to domestic and international legal challenge and deprive the US of important
legal options” such as:

e It undermines the President’s Military Order by removing an important legal
basis for trying the detainees before Military Commissions.

e We will be challenged in international fora (UN Commission on Human
Rights; World Court; etc.).

e The Geneva Conventions are a more flexible and suitable legal framework
than other laws that would arguably apply (customary international human
rights, human rights conventions). The GPW permits long-term detention
without criminal charges. Even after the President determines hostilities have
ended, detention continues if criminal investigations or proceedings are in
process. The GPW also provides clear authority for transfer of detainees to
third countries.

e Determining GPW does not apply deprives us of a winning argument to
oppose habeas corpus actions in U.S. courts.*®

The memorandum also found several pros and cons to the second option, that is, that the
Geneva Convention applied to the conflict. First, such a finding provided a “more defensible
legal framework” and “preserves our flexibility under both domestic and international law.”*#?
Further, it provided “the strongest legal foundation for what we actually intend to do” and
“presents a positive international posture, preserves U.S. credibility and moral authority by
taking the high ground, and puts us in a better position to demand and receive international
support.”®® If also “maintains POW status for U.S. forces, reinforces the importance of the
Geneva conventions, and generally supports the U.S. objective of ensuring its forces are
accorded protection under the Convention.”*®* The only problem was that a case-by-case review
of the Taliban detainees might be required, which may find that some of them are entitled to
POW status, although this would not “affect their treatment as a practical matter.”®

8 1d at 2.

379 Id.

%80 |d. The memorandum noted that it could also provoke some foreign prosecutors to investigate and prosecute U.S.
officials and troops. Id. at 2.

L4, at 2-3.

%21d.3

383 |d

%4 |d at 3-4. The memorandum also noted that this alternative reduced the incentive for international criminal
investigations against U.S. officials and troops. Id.

%% 1d. at 4
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Upon review of the Secretary of State’s memorandum, the White House Counsel
forwarded a memorandum to the President outlining “the ramifications of your decision [that the
Third Geneva Convention did not apply to either al Qaeda or the Taliban] and the Secretary [of
State’s] request for reconsideration,”**® and finding “the arguments for reconsideration and
reversal [to be] unpersuasive.”®

On 7 February 2002, the President issued an Order accepting the legal conclusion of the
DoJ that none of the provisions of the Geneva Conventions applied to al Qaeda “in Afghanistan
or elsewhere throughout the world because among other reasons, al Qaeda is not a High
Contracting Party to Geneva.”*®® Moreover, the President accepted the legal conclusion that he
had *“the authority under the Constitution to suspend Geneva as between the United States and
Afghanistan,” but declined to exercise that authority at that time.®* The President determined
that “the provisions of Geneva will apply to our present conflict with the Taliban” but reserved
the right to exercise authority to suspend the Geneva Conventions in this or future conflicts.*®
Additionally, the President accepted the legal conclusion that Common Article Three of the
Geneva Conventions did not apply to either al Qaeda or Taliban detainees, as the relevant
conflicts were international and Common Article Three only applies to “armed conflict not of an

%8 Gonzales Memorandum, supra note 272, at 1.
%7 1d. at 3. According to the memorandum:

e The argument that the U.S. has never determined that the GPW did not apply is incorrect. In at
least one case (Panama in 1989) the U.S. determined that the GPW did not apply even though it
determined for policy reasons to adhere to the convention. . . . .

e Inresponse to the argument that we should decide to apply GPW to the Taliban in order to
encourage other countries to treat captured U.S. military personnel in accordance with the GPW, it
should be noted that your policy of providing humane treatment to enemy detainees gives us the
credibility to insist on like treatment for our soldiers. Moreover, even if GPW is not applicable we
can still bring war crimes charges against anyone who mistreats U.S. personnel. Finally, I note
that our adversaries in several recent conflicts have not been deterred by GPW in their
mistreatment of captured U.S. personnel, and terrorists will not follow the GPW rules in any
event.

e  The statement that other nations would criticize the U.S. because we have determined that GPW
does not apply is undoubtedly true. It is even possible that some nations would point to that
determination as a basis for failing to cooperate with us on specific matters in the war against
terrorism. On the other hand, some international and domestic criticism is already likely to flow
from your previous decision not to treat the detainees as POWSs. And we can facilitate cooperation
with other nations by reassuring them that we fully support GPW where it is applicable and by
acknowledging that in this conflict the U.S. continues to respect other recognized standards.

e In the treatment of detainees, the U.S. will continue to be constrained by (i) its commitment to
treat the detainees humanely and, to the extent appropriate and consistent with military necessity,
in a manner consistent with the principles of GPW, (ii) its applicable treaty obligations, (iii)
minimum standards of treatment universally recognized by the nations of the worlds, and (iv)
applicable military regulations regarding the treatment of detainees.

o Similarly, the argument based on military culture fails to recognize that our military remain bound
to apply the principles of the GPW because that is what you have directed them to do.

Id. at 3-4.
%8 2002 Presidential Memorandum, supra note 266, at 1.
389
Id. at 1-2.
3014, at 2.
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international character.”**" Finally, the President found that the Taliban detainees were
“unlawful combatants” not entitled to POW status and, similarly, al Qaeda detainees did not
qualify as POWSs.>*

Nevertheless, the President stated that detainees must be treated humanely, including
those who were not legally entitled to such treatment, that is, al Qaeda and Taliban forces.
According to the Presidential Order “[a]s a matter of policy, the United States Armed Forces
shall continue to treat detainees humanely and, to the extent appropriate and consistent with
military necessity, in a manner consistent with the principles of Geneva.”** A White House
Press Release issued the same day explained that “[e]ven though the detainees are not entitled to
POW privileges, they will be provided many privileges as a matter of policy.”* This comports
with current DoD policy that the United States “will apply law of war principles during all
operations that are categorized as Military Operations Other than War.”%

Shortly before the end of the period covered by this Publication, on 28 June 2004, the
Supreme Court decided the case of Rasul v. Bush.**® That case involved two Australians and
twelve Kuwaitis captured abroad during hostilities in Afghanistan and held in military custody at
Guantanamo Bay, Cuba. Petitioners filed suits under Federal law challenging the legality of
their detention, alleging that they had never been combatants against the United States or

391 Id

392 Id
393 Id

%4 gee Fact Sheet, the White House, Status of Detainees at Guantanamo at 1, 7 Feb. 2002, at http://
www.whitehouse.gov/news/releases/2002/02/print/20020207-13.html [hereinafter White House Fact Sheet] These
privileges included:

Three meals a day that meet Muslim dietary laws
Water

Medical care

Clothing and shoes

Shelter

Showers

Soap and toilet articles

Foam sleeping pads and blankets

Towels and washcloths

The opportunity to worship

correspondence materials, and the means to send mail
the ability to receive packages of food and clothing, subject to security screening

The detainees at Guantanamo Bay specifically did not receive some of the privileges afforded to POWs, including:

access to a canteen to purchase food, soap, and tobacco

a monthly advance of pay

the ability to have and consult personal financial accounts

the ability to receive scientific equipment, musical instruments, or sports outfits

Id.

% CHAIRMAN, JOINT CHIEFS OF STAFF, INSTR. 5810.01B, IMPLEMENTATION OF THE LAW OF WAR PROGRAM (25
Mar. 2002); see also U.S. DEP’T oF DEFENSE, DIR. 5100-77, DoD LAW OF WAR PROGRAM (9 Dec. 1998).
$%542 U.S. 1 (2004).
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engaged in terrorist acts, and that they had never been charged with wrongdoing, permitted to
consult counsel, or provided access to courts or other tribunals. Initially, the District Court
construed the suits as habeas petitions and dismissed them for lack of jurisdiction and the Court
of Appeals affirmed. The U.S. Supreme Court disagreed, however, finding that the U.S. courts
had jurisdiction to consider challenges to the legality of detaining foreign nationals captured
abroad in connection with hostilities and held at Guantanamo Bay and remanding for the District
Court to consider in the first instance the merits of petitioners’ claims.**” On 7 July 2004, the
Deputy Secretary of Defense issued an order establishing combatant status review tribunals and
on 29 July 2004, the Secretary of the Navy issued procedures implementing the review
tribunals.®® The Order provided that all detainees were to be notified of the opportunity to
contest designation as an enemy combatant, to consult with and be assisted by a personal
representative, and to seek a writ of habeas corpus in the courts of the United States.**® The
order defined “enemy combatant” as:

an individual who was part of or supporting Taliban or al Qaeda forces, or
associated forces that are engaged in hostilities against the United States or its
coalition partners. This includes any person who has committed a belligerent act
or has directly supported hostilities in aide of enemy armed forces.*®

Additionally, in 2004 Congress amended the definition of the “United States” for
purposes of the federal crime of torture to mean the several States of the United States, the
district of Columbia, and the commonwealths, territories, and possessions of the United States.***

Thus, by early 2002, the U.S. Government made clear its position that none of the
individuals detained in Afghanistan were entitled to POW status and, thus, the protections of the
Geneva Conventions regarding POWs as a matter of law. The U.S. Government’s policy,
however, was to treat all detained members of these organizations humanely and consistent with
the Geneva Conventions to the extent appropriate and consistent with military necessity.

2. Be Prepared to Make Status Recommendations on Individuals Detained
By Coalition Forces during an Occupation.

When they entered Irag in March 2003, it was clear that the United States and its
Coalition partners were engaged in an international armed conflict against Irag.””> Nevertheless,
once major combat operations were completed, the United States Government declared U.S and

%7 |1d. The court noted that “by the express terms of its agreements with Cuba, the United States exercises complete
jurisdiction and control over the Guantanamo Base, and may continue to do so permanently if it chooses.” Id. at 3.
%% Memorandum, The Secretary of the Navy, subject: Implementation of Combatant Status Review Tribunal
Procedures for Enemy Combatants Detained at Guantanamo Bay Naval Base, Cuba (29 Jul. 2004).

%% Memorandum, Deputy Secretary of Defense, for Secretary of the Navy, subject: Order Establish Combatant
Status Review Tribunals, para. b (7 Jul. 2004).

400 |4, para. a.

“01 National Defense Authorization Act for FY 2005, § 1089, Pub. L. 108-375 (28 Oct. 2004).

%92 Common Article Two of the Geneva Conventions provides: “the present Convention shall apply to all cases of
declared war or of any other armed conflict which may arise between two or more of the High Contracting Parties,
even if the state of war is not recognized by one of them.” GC Ill, supra note 270, art. 2.
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Coalition Forces “liberating forces,” rather that occupying forces.*”® The reluctance of the
Coalition to acknowledge that their forces occupied Iraq such that the Fourth Geneva Convention
applied to operations led to confusion over the legal status of detainees and the standards
applicable to them.**

The Coalition Forces detained thousands of individuals during operations in Iraq, a vast
majority of who were captured in civilian clothing. Some were caught in suspicious
circumstances, some in sweeps, and some for security or intelligence reasons.*® As of January
2004, for example, the Coalition had detained more than 9,000 individuals. Of these, only 107
were EPWSs. There were over 2,500 civilians detained solely due to suspected criminal activity
and an additional approximately 7,000 interned because they were a security threat to Coalition
Forces.*® The complex issues under international law that JAs faced in making status
determinations in this environment was perhaps best summed up by a U.S. Marine Corps judge
advocate.

Detainee handling proved to be one of the greatest challenges for the Division . . .
. Part of the problem stemmed from a lack of standardized plan and approach for
identifying the reasons for detaining Iraqi personnel, the establishment and
maintenance of detention facilities, and the transfer and disposition of detainees. .
.. As an occupying force, the coalition also had the responsibility to provide law
enforcement support in those areas where the local Iragi officials were unable or
unwilling to process criminal cases. The limited battalion detention facilities
quickly filled to capacity, as commanders struggled to categorize detainees and
move them in and out of the facilities. Eventually the Division G-3, in
conjunction with the SJA and attached Military Police cadre, developed a
rudimentary detainee handling procedure . ... Despite these efforts, MEF and
CJTF-7 were slow to provide guidance and locations to hold the growing numbers
of detainees, while in many provinces the local Iraqi jails were too run-down or
overcrowded to hold the number of purely criminal offenses. This problem area
was compounded by the lack of functioning Iraqi court systems, with the end

%03 See, e.g., 31D AAR, supra note 12, at 289.

As a matter of law, the United States is an occupying power in Irag, even if we characterize
ourselves as liberators. Under International Law, occupation is a de facto status that occurs when
an invading army takes effective control of a portion of another country. If necessary to maintain
this public affairs position, [the United States] should have stated that while we were “liberators,”
we intended to comply with International Law requirements regarding occupation . . .. Because
of the refusal to acknowledge occupier status, commanders did not initially take measures
available to occupying powers, such as imposing curfews, directing civilians to return to work,
and controlling the local government and populace.

Id.

%4 GC IV, supra note 10. Common Atrticle Two of the Geneva Conventions also provides: “[t]he Convention shall
also apply to all cases of partial or total occupation of the territory of a High Contracting Party, even if the said
occupation meets with no armed resistance.” 1d. art. 2.

%% see OIF After Action Report — Detainee Outline: Articles 5 (GPW) and 78 (GC), Major Alvin P. Wadsworth, Jr.,
Judge Advocate, 12th Legal Support Organization (undated) [hereinafter OIF Detainee Outline] (on file with
CLAMO).

%% gee. Santiago Transcript, supra note 216, at 5.
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result a growing jail population and no “release valve” in terms of trial and
disposition of offenses. Even once CJTF-7 developed a plan for categorizing the
different types of detainees . . . the staffing and operation of the Army-run
facilities, and the paperwork and documentation required to place an individual in
the system, remained constantly evolving. . . Finally, a shortage of qualified
interrogators and interpreters, the location of Army detention facilities, and the
disjointed detainee tracking system made it extremely difficult for our units to
track a detainee once placed in the system, or conduct follow-up interrogations
based on new evidence.*"’

It is not the intention or charter of this Publication to review and critique overall
detention operations in Iraq, as that has been the subject of several investigations by DoD that
have sought to provide findings and recommendations on the numerous issues dealing with
overcrowding in detention facilities, lack of accountability of detainees, logistical support, and
detainee abuse.*® Nevertheless, it is vital for legal teams in future operations to understand the
issues confronted by JAs as they struggled to devise and implement a process to determine the
status under international law of those captured by Coalition Forces in Iraq and fashion a system
for lawfully transferring custody, to include release, and/or disposing of allegations against
individual detainees. Their experiences and lessons learned will certainly inform those legal
teams conducting such operations in the future.

i._In the Absence of Specific Doctrinal Guidance, Be Prepared to
Implement a Process for Determining the Status of Detainees that Comports with the United
States’ International Legal Obligations.

According to Article 5 of the Third Geneva Convention, “[s]hould any doubt arise as to
whether persons, having committed a belligerent act and having fallen into the hands of the
enemy [are POWs under Article 4, CG I11], such persons shall enjoy the protection of the present
Convention until such time as their status has been determined by a competent tribunal.”** The
language, on its face, requires a “belligerent act” as a prerequisite to an Article 5 tribunal.
Because most individuals captured by Coalition Forces in Irag were in civilian clothing and
because most arrived at the detention facility with little documentation regarding their capture,
many times JAs found it was impossible to discern their appropriate status or even whether they

7 Memorandum, Staff Judge Advocate, to Assistant Chief of Staff, G-3, subject: Phase IVB After Action Review
(undated) [hereinafter IMEF Phase IVB AAR] (on file with CLAMO).

“%8 |_egal teams involved in detainee operations routinely commented that the lack of a comprehensive country-wide
database of detainees severely hindered detainee operations. By memorandum, dated 31 July 2003, the Director,
Civil Affairs Policy, requested that the CPA Administer approve a preliminary detainee tracking system, and
funding therefore, to enable the Coalition to provide relatives with vital information regarding the status of
detainees. The memorandum noted that “tracking the hundreds of criminal detainees that come into temporary
detention facilities across Iraq every day is a difficult task.” The director noted that as of the date of the
memorandum, a list of persons detained in the Baghdad area was provided daily to the International Committee of
the Red Crosse (ICRC) and to Civil-Military Operations and Humanitarian Assistance Centers and that the CPA was
working on consolidating similar lists from temporary detention facilities countrywide to provide to the local and
central ICRC offices. Memorandum, Judge Donald F. Campbell, Director, Civil Affairs Policy, for The
Administrator, CPA, subject: Detainee Tracking System (31 Jul. 2003).

% GC 111, supra note 271, art. 5.
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had committed a belligerent act, such that an Article 5 Tribunal was required.*® Therefore, in
the early period of the operation, JAs decided that if status was in doubt and there was doubt as
to whether a belligerent act had been committed, they would conduct a screening interview or a
more formal hearing to comply with Article 5 of the Third Geneva Convention.**!

Initially, the Iragi Internment Facility (IF) was established at Camp Bucca in Umm Qasr,
which was under the control of British Forces. The British officers, organized by their legal
advisors, used a screening process to determine whether a person was entitled to POW status
under Article 4 of the Third Geneva Convention. When the 800th Military Police Brigade took
over the IF, JAs from the Combined Forces Land Component Command (CFLCC) were
dispatched in April 2003 to assist the unit in the task of status determinations. These JAs first
worked with the British legal advisors, conducting screenings with them. The screening panels
generally had two or three officers, one paralegal, and an interpreter. The British also used
enlisted behavioral specialists who watched the individual being screened to provide advice on
their veracity. After several weeks, the U.S. JAs and MPs established screening panels separate
from their British counterparts. In May 2003, a senior paralegal noncommissioned officer
moved to Umm Qasr as the legal NCOIC for detainee processing. She developed and
maintained a comprehensive database for tracking and processing detainees. She also supervised
six Soldiers in detainee screening operations and tribunals, as well as supervised and transcribed
over 150 Article 5 screening interviews and hearings.**?

As JA personnel assets increased, they conducted as many as ten screening tables
concurrently, subject to the availability of interpreters. Each screening took about thirty minutes
to one hour to complete, depending on the line of questioning. Judge advocates constituted the
bulk of the screeners by about a ratio of five to one. Each screening panel could feasibly conduct
ten to twenty-five screenings a day, for a total of 100 or more screenings per day. At one point,
CFLCC directed that more formal Article 5 tribunals were to commence. Because of the more
detailed procedures for these tribunals required by Army Regulation 190-8,**% including the
requirement for a written summary of the facts and evidence, the Tribunals took a great deal
longer to conduct and the JAs found that they could only process about one-tenth of the number
of detainees in a given day.*"*

The JAs conducting hearings at Camp Bucca quickly discovered that rarely did the IF
have any captured property, capture cards, or intelligence information on the detainees. This
required JAs to devise baseline questioning procedures in an attempt to gain information on
which to base a determination as to their status. At the conclusion of the screening interview, the

19 OIF Detainee Outline, supra note 320, at para. 1.a.

“11d. Article 5 of GC Il only requires a status determination “by a competent tribunal.” It does not set forth
procedures for such a tribunal. As implemented by Army doctrine, the Article 5 Tribunal must be convened by a
general court-martial convening authority and composed of three commissioned officers. Among other
requirements, a written record must be made of the proceedings. U.S. DEP’T OF ARMY, REG. 190-8, ENEMY
PRISONERS OF WAR, RETAINED PERSONNEL, CIVILIAN INTERNEES, AND OTHER DETAINEES, para. 1-6 (1 Oct. 1997)
[hereinafter AR 190-8]; see also U.S. CENTRAL COMMAND, REG. 27-13, CAPTURED PERSONS, DETERMINATION OF
ELIGIBILITY FOR ENEMY PRISONER OF WAR STATUS (7 Feb. 1995) [hereinafter USCENTCOM Reg. 27-13].

412 12th LSO AAR, supra note 16, at 4.

3 AR 190-8, supra note 326, para. 1-6.

14 OIF Detainee Outline, supra note 320, at 2.(a); AR 190-8, supra note 326, para. 1-6.

72



LESSONS LEARNED: INTERNATIONAL LAW

panel would make a status determination and, if they determined that the person was a civilian,
as opposed to an EPW, they would make a decision whether to release the individual. To decide
whether to release the detainee, the panel had to consider issues regarding security, intelligence,
and criminal offenses.**> Through questioning, for instance, the JAs found that the Saddam
Fedayeen, though militia-like in its purpose, frequently committed civil crimes, crimes against
humanity and violated acceptable laws of war by forcing civilians to engage in hostile acts and
killing those who refused, thus placing them outside the parameters of a POW, as defined in
Article 4, Third Geneva Convention.

Because there were no doctrinal procedures for status determinations beyond the Article
5 Tribunal process outlined in Army Regulation 190-8,* the V Corps JAs assigned to CJTF-7
drafted a comprehensive Standard Operating Procedure (SOP) for reviewing and approving each
detainee’s status based on the Third and Fourth Geneva Conventions. First, the SOP provided
that units could only detain civilians if: (1) probable cause existed that they had committed a
crime; or (2) there was a reasonable basis to believe the individual posed a serous threat to
Coalition Forces, other protected persons, key facilities, mission-essential property, or the
Coalition’s progress.*” The JAs also devised a Coalition Provisional Authority Apprehension
Form that the capturing unit was required to complete to provide the reviewing JAs information
to make an informed decision as to the individual’s status. A copy of this apprehension form is
at Appendix A-1.

CJTF-7 issued guidance to subordinate commands on detainee operations through
fragmentary orders (FRAGOs). At the major subordinate commands, units had their own
holding areas and their own procedures for detention operations. The 4th Infantry Division, for
instance, captured large numbers of detainees. The chief of staff decided whether to release a
detainee based on the recommendations of the SJA, provost marshal (PMO), G-2, and G-3. If
not released, the detainee was sent to the Corps detention facility.**® At the 1st Armored
Division, each brigade was required to stand up their own detainee holding area and maintain it
to Division standards.*® The detention review board at the 101st Airborne Division (Air
Assault) was comprised of the G-2, PMO, and SJA and reviewed each detainee’s case before
voting to recommend release or retention.*?

The CJTF-7 OSJA SOP provided categories of detainees: EPWSs, Security Internees,
including criminal Security Internees, and Criminal Detainees.””* A Security Internee was
defined “as any individual who possesses information deemed mission-essential to Coalition
Forces and is detained for imperative reasons of security to Coalition Forces.”*?? These security
detainees could be detained for up to fourteen days in the Division holding areas for

1> OIF Detainee Outline, supra note 320, at 2.(a).

416 AR 190-8, supra note 326, para. 1-6.

7 standard Operating Procedures for Joint Detention Operations in Support of Operation Iraqi Freedom, CJTF-7,
para. 7 (31 Jan. 2004) [hereinafter CJTF-7 Detention SOP] (on file with CLAMO).

“8 41D AAR, supra note 71, at 4.

19 1 AD Recent Developments, supra note 225, para. 2.a.

%20 Office of the Staff Judge Advocate, 101st Airborne Division (Air Assault), Operation Iraq Freedom Recent Legal
Developments, para. 2.b. (27 Jan. 2004).

%21 CJTF-7 Detention SOP, supra note 332, para. 3.

%22 1d. para. 3..
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interrogation or questioning before being transported to the Corp holding area in Baghdad.*® A
criminal security internee was a subcategory of security internee and was defined as “any
individual who poses a serious threat to Coalition Forces, other protected persons, key facilities,
mission-essential property, or the Coalition’s progress and is detained for imperative reasons of
security to Coalition Forces.”*?* The authority to detain these individuals is found in Article 5,
Fourth Geneva Convention, which provides:

Where in occupied territory an individual protected person®®® is detained . . . as a
person under definite suspicion of activity hostile to the security of the Occupying
Power, such person shall, in those cases where absolute military security so
required, be regarded as having forfeited rights of communication under the
present convention.*?

Finally, a criminal detainee was “any individual who commits a criminal act against the
citizenry of Irag.”*?’ According to the Hague Convention, an occupying power “shall take all the
measures in his power to restore, and ensure, as far as possible, public order and safety, while
respecting, unless absolutely prevented, the laws in force in the country.”*?® Therefore, Coalition
Forces had an obligation under international law to ensure public safety, including protecting the
citizens from criminal activity and ensuring that the judicial system dealt with accused criminals.
These categories of detainees were also explained in Coalition Provisional Authority,
Memorandum Number Three, implemented in mid-June of 2003.**® The Memorandum set forth
standards to apply to Criminal Detainees and Security Internees.**°

423 Id
24 |d. para., 3.c.
425 A\ protected person is defined as follows.

[T]hose who, at a given moment and in any manner whatsoever, find themselves in case of a
conflict or occupation, in the hands of a Party to the conflict or Occupying Power of which they
are not nationals.

Nationals of a State which is not bound by the Convention are not protected by it. Nationals of a
neutral State who find themselves in the territory of a belligerent State, and nationals of a co-
belligerent State, shall not be regarded as protected persons while the State of which they are
nationals has normal diplomatic representation in the State in whose hands they are.

GC IV, supra note 10, art. 4.

“261d. art. 5.

42T CJTF-7 Detention SOP, supra note 332, para. 3.d.

“28 Hague Regulations, supra note 1, art. 43.

%29 Coalition Provisional Authority, Memorandum No. 3, subject: Criminal Procedures (18 Jun. 2003) (on file with
CLAMO).

#%0 These standards included:

(@) Upon the initial induction into a Coalition force detention center a criminal detainee shall be
appraised of his rights to remain silent and to consult an attorney.

(b) A criminal detainee suspected of a felony offence may consult an attorney 72 hours after
induction into a Coalition Force detention centre.

(d) A criminal detainee shall be promptly informed, in writing, in a language which they
understand, of the particulars of the charges preferred against them.
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Within seventy-two hours of their arrival, the Detention Review Authority (DRA)—a JA,
acting as a magistrate—reviewed the case files and separated them into security internees or
criminal detainees. A decision to classify a detainee as a security internee could only be made
upon a finding that there was a “reasonable basis” to support the classification.*** If the detainee
was classified as a security internee, the JA would also recommend them for internment or refer
the case to an Article 78 Panel. Major criminals were referred to the Iragi Criminal Court or the
Criminal Release Board.*** The DRA determined a release date for all Minor Criminals.*** If a

(d) A criminal detainee shall be brought before a judicial officer as rapidly as possible and in no
instance later than 90 days from the date of induction into a Coalition Force detention centre.

(e) Access to detainees shall be granted to official delegates of the International Committee of the
Red Cross (ICRC). Access will only be denied delegate for reasons of imperative military
necessity as an exception and temporary measure. ICRC delegates shall be permitted to inspect
health, sanitation and living conditions and to interview all detainees in private. They shall also be
permitted to record information regarding a detainee and to pass messages to and from the family
of a detainee subject to reasonable censorship by the facility authorities.

Id. Section 6.
The standards for processing security internees, consistent with the Fourth Geneva Convention, included:

(@) In accordance with Article 78 of the Fourth Geneva Convention, Coalition forces shall, with
the least possible delay, afford persons held as security internees the right of appeal against the
decision to intern them.

(b) The decision to intern a person shall be reviewed not later than six months from the date of
induction into an internment facility by a competent body established for the purpose of Coalition
Forces.

(c) The operation, condition and standards of any internment facility established by Coalition
Forces shall be in accordance with Section IV of the Fourth Geneva Convention.

(d) Access to internees shall be granted to official delegates of the ICRC. Access will only be
denied delegates for reasons of imperative military necessity as an exceptional and temporary
measure. ICRC delegates shall be permitted to inspect health, sanitation and living conditions and
to interview all internees in private. They shall also be permitted to record information regarding
an internee and to pass messages to and from the family of an internee subject to reasonable
censorship by the facility authorities.

(e) If a person is subsequently determined to be a criminal detainee following tribunal proceedings
concerning his or her status, or following the commission of a crime while in internment, the
period that person has spent in internment will not count with respect to the period set out in
Section 6(1)(d) herein.

(f) Where any security internee held by Coalition Forces is subsequently transferred to an Iraqi
Court, a failure to comply with these procedures shall not constitute grounds for any legal remedy,
but may be considered in mitigation of sentence.

Id. Section 7.

“1 CJTF-7 Detention SOP, supra note 332, para. 5.r.

%32 “Serious crimes” were defined as any crime punishable by more than five years confinement under the Iraqi
Criminal Code of 1969. That included: murder, rape, armed robbery, kidnapping, abduction, state infrastructure
sabotage, car-jacking, assault causing bodily harm, arson, destruction of property valued at equal to or greater than
$500, or inchoate offenses associated with the above. Id.

3 For example, the DRA would release minor criminals within 24 hours for violation of curfews and traffic
violations; for discharging a weapon in city limits or being drunk and disorderly, the DRA would release the
individual after ten days. See Internment Boards, Operation Iraq Freedom, Power Point Presentation (undated) (on
file with CLAMO).
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detainee’s status as an EPW was in doubt, the detainee would be referred to an Article V
Tribunal to determine whether he qualified for EPW status or for security internee status.***

For security internees, the next step under the SOP was to notify the individual of their
status in writing and provide them an opportunity to appeal their status and their internment.
These rights were given under Article 78, Fourth Geneva Convention.*** It should be noted that
there is a question regarding whether those who were detained under Article 5 of the Fourth
Geneva Convention for “suspicion of activity hostile to the security of the Occupying power” are
entitled to the appeal rights granted under Article 78, Fourth Geneva Convention. The latter
article provides appellate rights if the Occupying Power considers necessary, for imperative
reasons of security, to take safety measures concerning protected persons, by subjecting them to
assigned residence or to internment. Nevertheless, the CJTF-7 procedure gave all security
internees appellate rights. The English version of the Notification of Rights is at Appendix A-3.

Representatives from the Criminal Investigations Division (CID), MI, MP and JA
communities sat on the Appellate Review Panel to hear the security internees’ appeals and
recommend either internment until the six-month review or the Article 78 Review and Appeal
Board hear the case.**® The Article 78 Review and Appeal Board reviewed the cases of all
Security Internees recommended for release, either by the initial Appellate Review Panel or the
Six-Month Review Panel. The CJTF-7 C-2 sat as the President of the board and members of the
board included the MP brigade commander and the CJTF-7 SJA or their delegees. The officer in
charge of the SJA Joint Detention Operations section acted as the recorder for the board.**” The
initial processes for Security Internees and Criminal Detainees are graphically depicted at
Appendices A-4 and A-5.

The Main Detention Facility was located at Camp Cropper, Baghdad International
Airport from June to September 2003. Camp Cropper was the central booking facility during
this time. In late September, Camp Cropper was closed and the detention facility at Abu Ghraib
became the central booking facility for Irag. Moreover, in September, Camp Bucca was told not
to accept additional detainees. CJTF-7 (V Corps) had four of their JAs, with two paralegals
assisting, conducting all detention review boards throughout the summer and fall of 2003. In all,

4% CJTF-7 Detention SOP, supra note 332, para. 5.
% Article 78 provides:

If the Occupying Power considers it necessary, for imperative reasons of security, to take safety
measures concerning protected persons, it may, at the most, subject them to assigned residence or
to internment.

Decisions regarding such assigned residence or internment shall be made according to a regular
procedure to be prescribed by the Occupying Power in accordance with the provisions of the
present Convention. This procedure shall include the right of appeal for the parties concern. The
Appeals shall be decided with the least possible delay. In the event of the decision being upheld,
it shall be subject to periodic review, if possible every six months, by a competent body set up by
the said Power.

GC 1V, supra note 10, art. 27.

4% CJTF-7 Detention SOP, supra note 332, para. 5.h.
“71d. para. 5.k.
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over 10,000 detainees would be processed by Coalition Forces. One JA reported that when he
arrived at Abu Ghraib in August of 2003 there were over 3,000 detainees awaiting a detention
review board, with five hundred additional detainees being captured each week. These JAs and
paralegals worked around the clock attempting to hasten the review process.**® Initially, the Ml
wanted all detainees held until they had a chance to speak with them, regardless of the evidence.
Judge advocates estimated that of the 500 new detainees coming in each week easily one-half of
them were criminals, without any intelligence value. Therefore, the JAs and MI personnel
devised a plan whereby an MI Soldier would be at the intake area and identify detainees who
may be of intelligence value. The JAs would then screen these individuals first so that Ml
personnel could interrogate them. This greatly speeded up the process.**

As the procedures matured and the Iraqgi judicial system began taking criminal cases, the
criminal detainees held by Coalition Forces were processed by the Ministry of Justice at CPA,
rather than by the JA detention procedures. Moreover, the legal teams devised a Guarantor
Program, which allowed certain detainees to be released. Under the program, the detainee could
sign a Conditional Release Agreement disavowing and renouncing violence and agreeing to
certain other conditions. A guarantor would also have to sign the agreement, giving their
personal assurances that the detainee would comply with the conditions of his release. The
guarantor also agreed to report any violations of the agreement and, if the guarantor did not
report the violations, he was subject to detention as a threat to the stability and security of Iraq as
well. A copy of a Conditional Release Agreement is at Appendix A-6.

As the time for transfer of sovereignty to the Interim Iraqi Government neared, United
Nations Security Council Resolution 1546 provided that the “multinational force shall have the
authority to take all necessary measures to contribute to the maintenance of security and stability
in Iraq in accordance with the letters annexed to this resolution . . . .”**° Secretary of State Colin
Powell’s attached letter provided that the activities of the multinational forces necessary to
maintain security included “internment where this is necessary for imperative reasons of
security.”**! Based on this authority, Coalition Provisional Authority, Memorandum Number
Three, was revised to update procedures for processing criminal detainees and security
internees.**?

iz: Interview with Captain Michael Scionti, Judge Advocate, CJTF-7 (18 May 2004).

Id.
#0°5.C. Res. 1546, U.N. SCOR, 59th Sess., 4987th mtg., U.N. Doc. S.RES/1546 (2004).
“1|d. attached letter from U.S. Secretary of State (5 Jun. 2004).
%2 Coalition Provisional Authority, Memorandum Number 3 (Revised), subject: Criminal Procedures (27 Jun.
2004). According to the Memorandum, the multinational forces (MNF) had the right to apprehend persons
suspected of committing criminal acts, but were not considered security internees. These individuals had to be
handed over to the Iragi authorities as soon as reasonably practicable. The MNF could retain criminal detainees in
their facilities at the request of appropriate Iraqgi authorities based on security or capacity considerations. If the MNF
held the criminal detainee, the following procedures were to apply.

(@ Upon the initial induction into the detention centre a criminal detainee shall be apprised of his
rights to remain silent and to consult an attorney by the authority serving an arrest warrant.

(b) A criminal detainee suspected of a felony offence may consult an attorney 72 hours after
induction into the detention centre.
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Detainee operations SOPs continued to evolve throughout the period of this Publication.
A lesson learned by JAs deploying into theater was that legal teams should take the initiative
before deploying to urge their units to review and staff their detention facilities” SOPs.
Additionally, detention operations SOPs helped units understand the standard for detention
facilities which can later be used for reference as JAs and others inspect detention facilities.*
The 1st Cavalry Division found their SOP had to evolve as their situation on the ground changed.
They entered theater in early 2004 with a forty page SOP on detention operations. By the time
they redeployed one year later, they were on their tenth update to the SOP and it had grown to
120 pages in length.***

Further, as new Divisions entered theater, they generally coordinated with the outgoing
unit to obtain a copy of their SOP. The 1st Infantry Division, for example, used the SOP
developed by 4th Infantry Division. Because no one on the staff had originally drafted the SOP,
they found that generally no one on the staff took ownership of the SOP to update it with
changes in CJTF-7’s detention policy or even their own division-level FRAGOs. As a result, the
OSJA realized their facility was using an SOP that was incomplete and often ignored. Therefore,
the legal teams recommended that staff sections review the outgoing unit’s SOP prior to
deployment and that staff sections submit input to ensure an SOP everyone understands. Early
publication will allow interrogators and guard force personnel to train using the same SOP they

(c) A criminal detainee shall be promptly informed, in writing, in a language which they
understand, of the particulars of the charges preferred against them by the authority serving an
arrest warrant.

(d) A criminal detainee shall be brought before a judicial officer as rapidly as possible and in no
instance later than 90 days from the date of induction into the detention centre.

(e) Access to detainees shall be granted to the Iragi Prisons and Detainee Ombudsman
(hereinafter “the Ombudsman”). Access will only be denied the Ombudsman for reasons of
imperative military necessity as an exceptional and temporary measure. The Ombudsman shall be
permitted to inspect health, sanitation and living conditions and to interview all detainees in
private and to record information regarding a detainee.

(f) Access to detainees shall be granted to official delegates of the International Committee of the
Red Cross (ICRC). Access will only be denied the delegates for reasons of imperative military
necessity as an exceptional and temporary measure. The ICRC delegates shall be permitted to
inspect health, sanitation and living conditions and to interview all detainees in private. They shall
also be permitted to record information regarding a detainee and may pass messages to and from
the family of a detainee subject to reasonable censorship by the facility.

Id. Section 5. If held by MNF for imperative reasons of security for more than 72 hours, the detainee was entitled to
a review of the decision to intern him. A further review had to be conducted on a regular basis and in no case later
than six months from induction in to the internment facility. The Memorandum also stated that “[t]he operation,
condition and standards of any internment facility established by the MNF shall be in accordance with Section 1V of
the Fourth Geneva Convention.” Id. Section 6(4). Moreover, those security internees placed in internment after 30
June 2004 must be either released or transferred to the Iragi criminal jurisdiction no later than 18 months from the
date of induction. If the MNF decided for imperative reasons of security to intern someone for longer than 18
months, the Joint Detention Committee had to approve the continued internment. The Ombudsman and ICRC had
the same rights and privileges as with Criminal detainees.

2 Some facility managers mandated that every member of