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THE DUE PROCESS GUARANTEE ACT: BAN-
NING INDEFINITE DETENTION OF AMERI-
CANS

WEDNESDAY, FEBRUARY 29, 2012

U.S. SENATE,
COMMITTEE ON THE JUDICIARY,
Washington, D.C.

The Committee met, Pursuant to notice, at 10:05 a.m., in room
SD-226, Dirksen Senate Office Building, Hon. Patrick J. Leahy,
Chairman of the Committee, presiding.

Present: Senators Leahy, Feinstein, Klobuchar, Franken, Grass-
ley, Graham, and Lee.

OPENING STATEMENT OF HON. PATRICK J. LEAHY, A U.S.
SENATOR FROM THE STATE OF VERMONT

Chairman LEAHY. Good morning. We have Senator Grassley, of
course, here. Senator Feinstein, whose bill this is, is here. I see
Senator Klobuchar here and Senator Franken, and, Senator Klo-
buchar, I understand you have another meeting, but you will be
submitting questions for the record?

Senator KLOBUCHAR. That is right, Mr. Chairman. Thank you,
and I am a cosponsor of Senator Feinstein’s bill.

Chairman LEAHY. And without objection, your questions will be
accepted for the record.

Last December, Congress enacted the National Defense Author-
ization Act—NDAA—for Fiscal Year 2012. The bill contained what
to me are deeply troubling provisions related to indefinite deten-
tion. I viewed them as inconsistent with our Nation’s fundamental
commitment to protect liberty. I opposed and will continue to op-
pose indefinite detention. I fought against the Bush administration
policies that led to the current situation, with indefinite detention
being the de facto policy. I opposed President Obama’s Executive
order in March 2011 that contemplated indefinite detention. I op-
posed the provisions in the NDAA as well.

The American justice system is the envy of the world. A regime
of indefinite detention degrades the credibility of our great Nation
around the globe, particularly when we criticize other governments
for engaging in such conduct. Indefinite detention contradicts the
most basic principles of law that I have pledged to uphold since my
years as a prosecutor and in our senatorial oath to defend the Con-
stitution. That is why I am fundamentally opposed to indefinite de-
tention without charge or trial.
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During the Senate debate last year over the detention provisions
in the NDAA, some Senators argued in favor of indefinite deten-
tion, including for individuals apprehended within the United
States. I think this violates core constitutional principles of our
country. That is why I repeatedly raised concerns and opposed the
detention provisions in the NDAA. I was disappointed that the
Senate rejected several efforts to amend or remove these measures
as we debated the bill.

One of the amendments that did pass during the NDAA debate
was offered by Senator Feinstein. Her amendment clarifies that
nothing in the NDAA changed the status quo with regard to the
authority of the Government to indefinitely detain U.S. citizens or
others arrested within the United States. I thank her for her ef-
forts, including her work on this hearing today, because this hear-
ing follows the work of Senator Feinstein. In fact, after her opening
statement, I intend to turn the gavel over to her.

There is significant disagreement over the Government’s author-
ity to indefinitely detain Americans and others arrested on Amer-
ican soil. I firmly believe that the Constitution makes such actions
unconstitutional. In the 2004 Supreme Court opinion in Hamdi v.
Rumsfeld, Justice O’Connor stated unequivocally: “We have long
since made clear that a state of war is not a blank check for the
President when it comes to the rights of the Nation’s citizens.” The
power of our Federal Government is, after all, bound by the Con-
stitution.

Immediately following enactment of the NDAA last December,
Senator Feinstein continued her efforts and introduced the Due
Process Guarantee Act, which is the subject of our Judiciary Com-
mittee hearing this morning. I understand that Senator Feinstein
had to moderate the bill in garnering bipartisan support. She is a
superb legislator, and that is what one does to get that kind of sup-
port. And I greatly appreciate her continuing efforts to correct the
](;xlclesses enacted in the NDAA and have joined to cosponsor her

ill.

The Due Process Guarantee Act would make clear that neither
an authorization to use military force nor a declaration of war con-
fer unfettered authority to the executive branch. This is not unlike
the resolution I introduced in 2006 to clarify that the Authorization
for the Use of Military Force adopted after 9/11 did not authorize
warrantless domestic surveillance. I hope that the Due Process
Guarantee Act will serve to open a discussion about how to ensure
that no individual arrested within the United States will be de-
tained indefinitely. I believe our Constitution requires no less. The
case of American citizens, of course, is the most striking, but to me
the Constitution creates the framework that imposes important
legal limits on the Government and provides that all people have
fundamental liberties.

I am particularly pleased to welcome on behalf of the Committee
Professor Lorraine Bannai, who was part of the legal team that
helped overturn the unjust conviction of Fred Korematsu. Seventy
years ago this month, President Roosevelt signed the Executive
order that authorized the detention of thousands of Japanese
Americans during World War II, including Fred Korematsu, as well
as Professor Bannai’s parents and grandparents. That was a tragic
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chapter in our Nation’s history for which those of us now in Con-
gress have apologized and sought to provide some redress.

So I urge all Senators to join us in upholding the principles of
our Constitution, protecting American values, and championing the
rule of law. We need a bipartisan effort to guarantee that those ar-
rested on American soil are not locked away indefinitely without
charge or judicial review, and so that the United States remains
the model for the rule of law to the world.

I yield first to Senator Grassley, as is our custom, and then to
Senator Feinstein, who will take over as Chair of the Committee.

STATEMENT OF HON. CHUCK GRASSLEY, A U.S. SENATOR
FROM THE STATE OF IOWA

Senator GRASSLEY. Thank you very much for holding this hear-
ing. This hearing continues lengthy debates that have occurred this
past December and years before, but specifically in December with
the National Defense Authorization Act for Fiscal Year 2012. Spe-
cifically, we will focus on the provisions related to the procedure for
capturing, detaining, and adjudicating al Qaeda terrorists and
other persons associated with al Qaeda.

These provisions have reopened an ongoing debate about the role
and the powers of the President, Congress, and the courts in pro-
tecting national security. This debate has been ongoing since the
founding of our Nation, but more recently since the terrorist at-
tacks of 9/11. Whichever point of view one takes, this topic is bound
to raise concerns for those on either side of the issue. So an open
and transparent debate is warranted, and this hearing is part of
that process.

We can agree that all branches of Government believe that
American citizens should be afforded due process of law, and the
express language of the NDAA, which includes the Feinstein
amendment, means that U.S. citizens are expressly outside the
scope of the NDAA mandatory military detention provisions. And
only twice has the President chosen to put a citizen in military de-
tention. Both times, at the end of the day, those individuals were
transferred to civilian custody and charged with Federal crimes.
However, for argument’s sake, even if the President were to try to
indefinitely detain an American citizen under military authority,
that decision could be immediately challenged via a writ of habeas
gorpus in the Federal courts as outlined by Supreme Court prece-

ent.

I would also note that late last night President Obama issued the
procedures implementing mandatory military detention provisions
of the NDAA. These procedures make clear that the NDAA ex-
pressly exempts U.S. citizens from mandatory military detention,
but they also make it so procedurally difficult that effectively no in-
dividual of any nationality will likely ever be transferred to manda-
tory military custody under Section 2011. Between the bureaucratic
requirements and the seven national security waivers, it is clear
the provision will be seldom, if ever, used on anyone, let alone a
United States citizen.

Much of the precedent on this matter dates back to the World
War II case concerning a U.S. citizen who was among eight Nazi
soldiers that landed on the beach of New Jersey with a goal of sab-
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otaging American interests. These individuals, including the Amer-
ican citizen, were tried by President Roosevelt’s administration in
a military commission and sentenced to death. On appeal to the
Supreme Court, the Court held that enemy belligerents, including
the American citizens, were tried in a proper venue—a military
commission—and upheld the sentence.

In 2004, the Supreme Court, by a vote of 6-3, found that an
American citizens named Hamdi, captured on the battlefield in Af-
ghanistan and detained in the U.S., had a right to petition for a
writ of habeas corpus to challenge detention. But a plurality of the
Court, in an opinion by Justice O’Connor, also held that the Presi-
dent had the authority to detain Hamdi because Congress had
passed an Authorization for the Use of Military Force following the
9/11 attacks.

And the Hamdi plurality recognized that detention for the dura-
tion of the conflict was part of the “longstanding law of war prin-
ciples.” Justice O’Connor’s opinion also made no distinction based
upon an individual citizen’s finding that, “There is no bar to this
Nation holding one of its own citizens as an enemy combatant.”

Two more recent lower court cases, Padilla and al-Marri, have
added to the law regarding when a citizen or legal permanent resi-
dent can be detained, but neither case has reached the Supreme
Court on the merits. But in Hamdi and Padilla, the Supreme
Court said that an American citizen in military custody in the
United States has a right to challenge his detention via a writ of
habeas corpus. So this begs the question: Why is this legislation
even necessary?

And there are two extremely serious practical questions for us to
discuss. First, what would be the state of law on detention of Amer-
ican citizens and lawful permanent residents—even if captured
abroad on a foreign battlefield—if this bill became law? And, sec-
ond, would passage of this bill increase the chances that this coun-
try would be victimized by another terrorist attack?

Justice Jackson, who dissented in Korematsu, because the mili-
tary sought “to make an otherwise innocent act a crime” for racial
reasons, developed a famous analysis of Presidential power in the
Youngstown Steel seizure case. “When the President acts pursuant
to an express or implied authorization of Congress, his authority is
at its maximum, for it includes all that he possesses in his own
right plus all that Congress can delegate.” After the Authorization
for Use of Military Force and Hamdi, it is clear that President
Bush and President Obama have been able to pursue terrorists
under this first and highest level of Presidential power, namely, in
concert with Congress.

Were Congress to require Congressional action beyond the use of
military force legislation that the Supreme Court has already said
authorizes detention of American citizens in America, the President
would immediately be able to detain Americans only under the sec-
ond category of Presidential power that Justice Jackson outlined.

Under this bill, we would be, as Justice Jackson put it, in a twi-
light zone of uncertainty as to the scope of Presidential power. That
raises enormous practical questions, especially since the with-
drawal of affirmative Congressional authorization would be retro-
active. And in any future conflict, if Congress remains silent, we
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would fight a war with the scope of Presidential power to detain
citizens uncertain, with the result dependent “on the imperatives
of events and contemporary imponderables, rather than on abstract
theories of law.”

A second practical question flows from the first. We have been
very fortunate since September 11th not to have had any major ter-
rorist attacks on American soil, although there were some close
calls. The ability of the President to use the powers Congress has
given him, with appropriate oversight, in addition to Congress’ own
powers, has been responsible for this excellent outcome since 9/11.
Were we to take one of the President’s clear powers and banish it
to a twilight zone, it is not clear that the President will be able to
continue to take the necessary actions that have prevented subse-
quent terrorist attacks. We should exercise exceptional caution be-
fore taking such a step.

Unfortunately, we do not have a representative of the adminis-
tration present to discuss these issues today. I made a request to
the Justice Department offering them an opportunity to testify at
today’s hearing, but they were unable to accommodate. This bill
presents serious constitutional separation of powers issues, and it
would be in our best interest to hear directly from the administra-
tion, especially in light of the fact that President Obama issued a
signing statement on the provisions we are discussing. At the least,
we need to hear the views of the Departments of Justice, Defense,
and State regarding the impact of this.

I will put the rest of the statement in the record.

[The prepared statement of Senator Grassley appears as a sub-
mission for the record.]

Chairman LEAHY. Thank you. And I would note for the record
that the Justice Department did brief your staff, my staff, and any
members who wanted last night on the new procedures.

Senator GRASSLEY. But wouldn’t it be better if—well, that is
true.

Chairman LEAHY. Senator Feinstein.

STATEMENT OF HON. DIANNE FEINSTEIN, A U.S. SENATOR
FROM THE STATE OF CALIFORNIA

Senator FEINSTEIN. Thank you very much, Mr. Chairman. Let

glﬁ thank you for holding the hearing and for cosponsorship of this
ill.

I would also like to thank Senator Lee. I am delighted that he
is here today, a major Republican cosponsor and a member of this
Committee. And if you wish to make a brief statement while I am
presiding before we go to the witnesses—well, if you change your
mind, let me know.

I would also like to thank Senators Durbin, Klobuchar,
Franken—who is here as well—Coons, and Blumenthal, who are
members of this Committee and six of the 23 cosponsors of this bi-
partisan legislation. And I also want to thank the witnesses for
being here today as well.

Let me take a moment to describe why this is such an important
issue for me. I was very young during World War II, and one Sun-
day—my Dad was a doctor, and the only time I really saw very
much of him was on Sunday. He said, “I want to show you some-
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thing.” And he took me down the peninsula south of San Francisco
to a racetrack known as Tanforan. And it had been converted into
an interment camp and processing center for Japanese Americans
who on a certain day were told throughout the United States to re-
port to be held in confinement—for no reason other than we were
at war with Japan.

And so every Japanese American citizen essentially was in-
terned, and Tanforan was a transition camp. I will never forget
seeing the infield of the racetrack all filled with little tiny shacks,
the barbed wire around the exterior. And I think I did not really
realize the impact of that until many years later, and it remains,
in my view, a dark stain on our history and our values and also
something we should never repeat.

It took a long time, but in 1971, Congress passed and President
Nixon signed into law something called the “Non-Detention Act of
1971,” and subsequently Ronald Reagan made an official apology
when he was President of the United States. The Non-Detention
Act clearly states this, and I quote—it is very brief: “No citizen
shall be imprisoned or otherwise detained by the United States ex-
cept pursuant to an Act of Congress.”

Now, what happened was in the Armed Services Committee an
amendment was put in the defense authorization bill which essen-
tially used the resolution to authorize force to apply the laws of
war also to the United States. And in the laws of war, a suspect
on the battlefield can be held, detained, without charge until the
end of hostilities. This had never been the case in the United
States. So on the floor that day, there was considerable debate. The
Judiciary staff, Senator Lee, Senator Paul, we spent a lot of time
discussing this. The Intelligence staff came down, and there was a
very, very good discussion on what was meant and what was not
meant—I think we spent, Senator Lee, virtually the whole day on
it. I remember being in the Republican cloakroom sitting with you
and Senator Paul and trying to work this out.

Others on the floor, including myself and Senator Durbin, argued
that this was prohibited by the Non-Detention Act and that the
Hamdi decision by the Supreme Court was by its own terms lim-
ited to the circumstances of an American picked up on the battle-
field in Afghanistan. The four-Justice plurality in Hamdi clearly
stated, and I quote: “[The Government] has made clear, however,
that, for purposes of this case, the ‘enemy combatant’ that it is
seeking to detain is an individual who, it alleges, was ‘part of or
supporting forces hostile to the United States or coalition partners’
in Afghanistan and who ‘engaged in an armed conflict against the
United States’ there. We therefore answer only the narrow ques-
tion before us: whether the detention of citizens falling within that
definition is authorized.”

So Hamdi in itself was very narrow and really related to the bat-
tlefield in Afghanistan only.

In the end, as the Chairman said, the Senate adopted a com-
promise that was worked out with Senators Graham, Durbin,
Levin, McCain, Chambliss, and others, which passed by a 99-1
vote. I do not think any one of us thought that was really the solu-
tion. On that given day, it was the best we could do. And it pro-
vided that the defense authorization bill did not change current
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law. In effect, what this did was leave it up to the courts to resolve
at a later time.

There was widespread outrage at the notion that the defense au-
thorization bill or the AUMF would authorize the military to in-
definitely detain U.S. citizens without charge or trial. I believe that
message clearly got out there and was reflected in the number of
calls and letters that came in.

So the time is really now to end the legal ambiguity and state
clearly once and for all that the AUMF or other authorities do not
authorize such indefinite detention of Americans in America.

To accomplish this, a number of us joined to introduce the bill
we are considering today, the Due Process Guarantee Act. This
picks up right where the Non-Detention Act of 1971 leaves off. It
amends that Act to provide clearly that no military authorization
will allow for the indefinite detention of United States citizens or
green card holders who are apprehended inside the United States.
It does not change current law for terrorist detainees captured out-
side the United States.

The bill also codifies a clear-statement rule that requires any
Congress in the future to expressly state when it wants to put
United States citizens and green card holders into an indefinite de-
tention; in other words, they have to explicitly authorize that. We
lack the power to pass a statute that would prevent future Con-
gresses from passing a statute to authorize such detention, al-
though the Constitution may well prohibit it. However, we can at
least provide that if a future Congress decides to take such action
to override the protection of the Non-Detention Act, it must say so
clearly and explicitly that Congress wants to authorize indefinite
detention of United States persons.

As I understand it, under the Supreme Court precedent of Yick
Wo v. Hopkins in 1886 and other cases, individuals residing in the
United States, both legally and illegally, have the same due process
protections as citizens under the Constitution. Therefore, some
argue that this legislation should provide coterminous protection to
all persons in the United States whether lawfully or unlawfully
present. But, candidly, the question is whether we can pass such
a bill to cover others besides United States citizens and green card
holders. If there would be, I am all for it. We have explored this
with our Republican cosponsors, and at the present time we do not
believe there is support to go beyond this.

So whenever we draw the line or wherever we draw the line on
who should be covered by the legislation, it is unclear to me why
anyone apprehended on United States soil should be detained by
the military. The criminal justice system has at least the follows
four options at its disposal to detain suspected terrorists who may
be in the United States legally: one, they can be charged with a
crime and held; two, they can be held for violating immigration
laws; three, they can be held as material witnesses as part of Fed-
eral grand jury proceedings; and, four, they can be held under the
PATRIOT Act for 6 months at a time.

As we know, the Bush administration tried to expand the cir-
cumstances under which United States citizens could be held in in-
definite detention. United States citizen Jose Padilla was detained
without charge in a military prison for 3 years, even though he was
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arrested inside the United States. Amid considerable controversy
regarding the legality of his detention, Padilla was ultimately
transferred out of military custody and tried and convicted in a ci-
vilian Federal court.

I very much agree with the Second Circuit Court of Appeals
which ordered Padilla to be released in the case of Padilla v.
Rumsfeld 2003 and held. And here is the quote: “We conclude that
clear Congressional authorization is required for detentions of
American citizens on American soil because 18 U.S.C. 4001(a), the
Non-Detention Act, prohibits such detentions absent specific Con-
gressional authorization.”

The Second Circuit went on to say that the 2001 Authorization
to Use Military Force passed after 9/11 “is not such an authoriza-
tion and no exception to the Non-Detention Act otherwise exists.”
That is the Second Circuit.

The Fourth Circuit came to a different conclusion—and I think
all of this is important or I would not bother with it—when it took
up Padilla’s case, but its analysis turned entirely on disputed
claims that “Padilla associated with forces hostile to the U.S. Gov-
ernment in Afghanistan.” And “like Hamdi”—and this is a quote—
“Padilla took up arms against United States forces in that country
in the same way and to the extent as did Hamdi.”

The Due Process Guarantee Act would help resolve this apparent
dispute between the circuits and adopt the Second Circuit’s clear-
statement rule. The bill states, “An authorization to use military
force, a declaration of war, or any similar authority shall not au-
thorize the detention without charge or trial of a citizen or lawful
permanent resident of the United States apprehended in the
United States unless an Act of Congress expressly authorizes such
detention.” That is the clear-statement rule that this bill will enact
into law.

I want to be very clear about what this bill is and what it is not
about. It is not about whether citizens such as Hamdi and Padilla
or others who would do us harm should be captured, interrogated,
incarcerated, and severely punished. They should be. But what
about an innocent American like Fred Korematsu or other Japa-
nese Americans during World War II? What about someone in the
wrong place at the wrong time that gets picked up, held without
charge or trial until the end of hostilities? And who knows when
these hostilities end?

The Federal Government experimented with indefinite detention
of United States citizens during World War II—a mistake that we
now recognize as a betrayal of our core values. Experiences over
the last decade prove the country is safer now than before the 9/
11 attacks. Terrorists are behind bars. Dangerous plots have been
thwarted. In the worldwide threat hearing, FBI Director Mueller
testified that there have been 20 arrests just this past year of peo-
ple who would do harm in the United States. The system is work-
ing.

Now is the time to clarify United States law to state unequivo-
cally that the Government cannot indefinitely detain American citi-
zens and green card holders captured inside this country without
trial or charge.
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I am sorry this is so long, Mr. Chairman, but I thought it was
really important to point out what this is and what it is not.

Chairman LEAHY. I agree, and I thank you and Senator Lee and
others who have supported this. And I will now give you the gavel.

Senator FEINSTEIN. [Presiding.] Thank you. Thank you very
much.

And now, if I may, it is a great pleasure for me to introduce the
two Members of Congress who are here today, and I am very grate-
ful to them for being willing to come over to this body and give us
their testimony.

I will begin with a friend and colleague from California, Con-
gressman John Garamendi. He has represented California’s 10th
District since November of 2009. He previously served as Lieuten-
ant Governor of California and in the California Legislature, also
as insurance commissioner of the State, which was when I first met
him. On December 16, 2011, he introduced the companion version
of the Due Process Guarantee Act in the House of Representatives.

I will also introduce at this time, if I may, Representative Jeff
Landry. He was elected in 2010 to represent Louisiana’s 3rd Dis-
trict. Representative Landry is a veteran of Operation Desert
Storm and has also served as a sheriff’s deputy and police officer
in Louisiana. On December 15, 2011, he introduced legislation in
the House of Representatives to ensure that United States citizens
could not be detained indefinitely, with all the rights of due process
afforded to them.

I am grateful to you both, and, Congressman Garamendi, if you
would begin.

STATEMENT OF HON. JOHN GARAMENDI, A REPRESENTATIVE
IN CONGRESS FROM THE STATE OF CALIFORNIA

Representative GARAMENDI. Thank you very much, Senator Fein-
stein.

Senator FEINSTEIN. I would ask you, if you can—I know this is
difficult. Clearly, I could not—to confine your remarks to as close
to 5 minutes as you can. If you cannot, that is all right.

Representative GARAMENDI. I intend to do so, and we were in-
structed earlier to accomplish that. But I thank you very much,
and Senator Grassley and other members of the Committee, for the
pleasure as well as the honor of being here. I really appreciated
your testimony and your statement, Senator Feinstein. It laid out
the problem very, very clearly, and your leadership on this is much
appreciated, certainly by me and I think by most Americans.

The Due Process Guarantee Act both on the Senate and the
House side provides clarity in an area where Congress and the
American people cannot afford to have ambiguity. Congress as the
maker of this Nation’s laws must always tread carefully when the
fundamental rights enshrined in our Constitution are at issue, and
we must leave no uncertainty when it comes to the rights of the
American people. We must clarify the existing law to guarantee
that due process rights for every American are protected. It is a
foundational principle of our great Nation that we are all innocent
until proven guilty and that we deserve a fair trial.

The fiscal year 2012 National Defense Authorization Act came
too close to infringing on those rights. It is certainly not a perfect
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piece of legislation, but it was a must-pass and provided the tools
that our military needs to get the job done. There is much that was
necessary in the NDAA: pay increases for our troops, TRICARE, as
well as the necessary authorization for our troops.

Now, more than a decade has passed from that horrible event of
September 11. Terrorists are behind bars and dangerous plots have
been thwarted. The world knows that America will no longer tol-
erate safe havens for al Qaeda or any other terrorist group, and we
do not need to sacrifice our civil liberties and subvert our Constitu-
tion for that security.

Unfortunately, the NDAA came too close to doing just that. Be-
fore and after the passage of the Defense Authorization Act, there
was concern among Members of Congress and people from all
walks of life, including the military, the law enforcement commu-
nity, and others, that the language in the bill left open the possi-
bility that U.S. citizens and legal permanent residents could be in-
definitely detained without charge or trial. President Obama, the
Secretary of Defense, Directors of the CIA and FBI, along with the
Chairman, who leads the Senate Intelligence Committee—I think
she is here at the moment—all oppose the indefinite detention.
Those who receive the most up-to-date information on intelligence
sit at the highest levels of Government, some of whom served both
Democrats and Republicans, all believed that we do not need this
policy to keep us safe.

President Obama was so concerned with the language in the
NDAA that he wrote a Presidential signing statement about the de-
tainee provisions, stating, “I want to clarify that my administration
will not authorize the indefinite military detention without trial of
American citizens. Indeed, I believe doing so would break with our
most important traditions and values as a Nation. My administra-
tion will interpret Section 1021 in a manner that ensures that any
detention it authorizes complies with the Constitution, the laws of
wars, and other applicable laws.”

We just heard a furtherance of that earlier in the testimony be-
fore this Committee and the statement from the President.

While I take President Obama at his word, subsequent adminis-
trations will not be bound by this signing statement. The law itself
must be absolutely clear, and that is why I chose to introduce the
detention act in the House. This bill states unequivocally that the
United States cannot indefinitely detain American citizens. It
amends the Non-Detention Act of 1971, as does yours, Senator
Feinstein, by providing Congressional authorization to use force
that does not authorize indefinite detention without trial or charge
of a U.S. citizen or permanent legal resident who are apprehended
domestically.

In addition to the authorization to use force, the bill also states
that a declaration of war or similar act by the Executive or Con-
gress does not abridge this right.

The bill codifies the clear-statement rules and requires the Con-
gress to expressly authorize detention authority when it comes to
U.S. citizens or lawful residents. Hopefully that will never happen.

I will let it go at that, Senator. I do want to thank you and the
members of this Committee, and particularly your leadership, Sen-
ator Feinstein, on this issue. When I heard of your leadership, I
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said, “Let us do it in the House,” and it turns out that we are doing
it bipartisan. Sixty-two Members of the House, Democrat and Re-
publican, have signed on to my bill, and you will hear Mr. Landry
I think with the exact same number on his side. We need to solve
this problem.

We thank you for your leadership.

Senator FEINSTEIN. Thank you very much, Congressman
Garamendi.

Congressman Landry, I would like to welcome you to this side.
It is great to have you here. Please proceed.

STATEMENT OF HON. JEFF LANDRY, A REPRESENTATIVE IN
CONGRESS FROM THE STATE OF LOUISIANA

Representative LANDRY. Thank you, Senator. It is an honor. And
for those of you all if you have a problem understanding my South
Louisianan accent, Senator Lee said he would be sure to give you
a transcript.

[Laughter.]

Representative LANDRY. I appreciate this opportunity to testify
before you all today on an issue that I believe is of the utmost im-
portance to the American people, and that is, their freedoms and
liberties. And as I sit before you all today, I would like you not to
think of me as a Member of the House of Representatives address-
ing the other body, but as an American citizen petitioning his Con-
gress to protect the very foundation of our Constitution.

You see, when the Founders wrote our Constitution, they did not
do it for the betterment of a political party or a social class or a
particular group of people. They did it to enshrine the very certain
inalienable rights that no country at the time nor even today con-
fers upon its citizens.

They also understood that times would come and could arise
when those freedoms would be threatened, and so to address these
times, they bestowed upon Congress, and only Congress, under
times of extreme strife, the right to deny Americans the very lib-
erties the Constitution sought to protect. We must not take this re-
sponsibility lightly nor abrogate this power to another branch of
Government. If Congress is suspending a writ of habeas corpus, it
should say so directly. If we are not, then we should say so in clear
and precise language.

The events of September 11, 2001, can be thought of as one of
those times of extreme strife. Yet for good or bad, Congress’ re-
sponse took the form of past Congressional precedent in enacting
laws of great ambiguity, leaving the Executive unfettered discre-
tion.

As times have passed from that tragic date, we have had shining
moments of success, but we recognize that serious threats still
exist. We must, however, return to our citizens some of the very
liberties we seek to protect.

Last December, we conducted one of the healthiest and meaning-
ful debates heard in these halls in a long time. Without concern for
party, we deliberated what price Americans should pay to protect
our Nation. While this debate was meaningful, we did not finish
the job. We left ambiguity which, in my humble opinion, could
allow the President to indefinitely detain American citizens.
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Our constituents and our consciences demand more, and I for one
refuse to disappoint either. I have made it a top priority to correct
this and ensure that the law clearly states that the NDAA shall
not deny American citizens the right to an Article III court, and I
have introduced House Resolution 3676 to that effect. This legisla-
tion, as Representative Garamendi just mentioned, currently enjoys
the support of 62 bipartisan cosponsors. The fact that its sponsors
hail from across the political spectrum, from Tea Party freshmen
to conservatorship to members of the Democratic leadership and
even progressives such as Representative Dennis Kucinich, should
demonstrate what many have forgotten: that protecting Americans’
rights is not one party’s responsibility, it is our responsibility.

I do not hold the patent to the solution. Representative
Garamendi has introduced legislation which is the counterpart to
Senator Feinstein’s Due Process Guarantee Act, yet he is fully sup-
portive of my legislation as I am of his.

I have no pride of ownership on this issue. I came to Congress
to solve problems. So my only desire is to see that this issue is put
to rest once and for all.

If we do nothing more this year, let us show the American people
that when their liberty is at stake, those whom they have en-
trusted to protect it will act to secure it.

Again, I thank the Committee for this opportunity and their in-
terest in this issue.

Senator FEINSTEIN. Let me thank both of you very, very much.
I know you are busy, you have other things to do, so if you wish,
you can remain. If you would like to leave, that would be fine. But
I am really thankful to both of you for doing what you are doing,
and with 62 cosponsors on each, if there is a way of putting them
together and moving this thing along, you know, I think we can all
work together on this issue, because I think the important thing
is what you said, Congressman Landry, that we maintain our core
values.

So I very much appreciate it, and if you wish to be excused, you
certainly may be.

Representative GARAMENDI. Senator, thank you very much. I do
have to go. Please carry on your work to success. We will try to do
the same on our side, and I think Mr. Landry and I will have one
bill that we will be pushing forward on our side.

Senator FEINSTEIN. Great. Thank you very much.

Representative LANDRY. Thank you, Senator. It is an honor.

Senator FEINSTEIN. Now we will move on with the next panel.
Mr. Bradbury, welcome. You have gained a few gray hairs since I
last saw you. But you are very welcome. I want you to know that.

Lorraine Bannai is a professor of legal skills and director of the
Fred T. Korematsu Center for Law and Equality at the Seattle
University School of Law. Professor Bannai served on the legal
team that successfully overturned the conviction of Fred
Korematsu. Professor Bannai has spoken extensively on Japanese
American internment and Korematsu v. the United States.

I will just introduce the three of you at this time.

Stephen Vladeck is a professor law and associate dean for schol-
arship at American University Washington College of Law. Pro-
fessor Vladeck’s teaching and research has focused extensively on
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Federal jurisdiction, constitutional law, national security law, and
international criminal law. He was also part of the legal team that
successfully challenged the Bush administration’s use of military
tribunals at Guantanamo Bay, Cuba, in the Supreme Court case
Hamdan v. Rumsfeld.

Steven Bradbury was the Acting Assistant Attorney General and
Principal Deputy for the Office of Legal Counsel at the United
States Department of Justice during the Bush administration. He
served as the head of the Office of Legal Counsel from 2005 to
2009. He has appeared before this Committee, and I have had the
pleasure as a member of the Intelligence Committee—I guess sev-
eral times you have appeared there, and it is good to welcome you
back, Mr. Bradbury, and we look forward to your testimony as well.

So we will proceed, and why don’t we begin, Ms. Bannai, or,
should I say, Professor Bannai, with you.

STATEMENT OF LORRAINE K. BANNAI, PROFESSOR OF LEGAL
SKILLS, AND DIRECTOR, FRED T. KOREMATSU CENTER FOR
LAW AND EQUALITY, SEATTLE UNIVERSITY SCHOOL OF
LAW, SEATTLE, WASHINGTON

Ms. BANNAL Thank you very much. Senator Feinstein, Ranking
Member Grassley, and members of the Committee, thank you so
much for allowing me to testify today.

As one of the attorneys who represented Fred Korematsu in suc-
cessfully reopening his 1944 Supreme Court case and as a third-
generation Japanese American whose family was incarcerated in
the Mojave Desert of California during World War II, I appear be-
fore you to reflect on the important lessons I hope this country has
learned from that dark chapter in our Nation’s history. We know
now what Japanese Americans always knew: that their imprison-
ment was unlawful; that it was not based on military necessity;
and that it occurred because this country chose to sacrifice funda-
mental rights characteristic of a nation of laws even as it was fight-
ing to preserve those rights on the battlefield.

The lessons of the Japanese American incarceration are many.
First is the real, tangible meaning of due process. During World
War II, pursuant to military orders authorized by the President,
persons of Japanese ancestry—two-thirds of whom were American
citizens—were removed from their west coast homes and impris-
oned. There were no charges, there were no hearings. They were
rounded up because our country feared attack, there were un-
founded suspicions that some were spies, and they looked like the
enemy.

In the face of that fear, the rule of law was suspended. We are
now confronted with new fears against new peoples, and while we
do need to ferret out criminal conduct, we need to do so in a way
that preserves our system of laws.

Second, the Japanese American incarceration teaches us about
the danger of unfettered discretion. Seventy years ago this month,
President Roosevelt issued the military a blank check, delegating
to it the authority to take whatever actions it wished against
whomever it saw fit. Orders were issued subjecting Japanese
Americans to curfew and then removal. In Hirabayashi v. United
States and Korematsu v. United States, the Supreme Court upheld
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those orders, deferring to the military judgment that they were
necessary.

Forty years later, Fred Korematsu and Gordon Hirabayashi were
exonerated on proof that the Government had withheld from the
court material evidence bearing on the issue of military necessity.
In essence, even as the military orders lacked factual basis, Japa-
nese Americans languished in camps, many for over 3 years.

Finally, the World War II incarceration teaches us about human
frailty during times of crisis. Many who played a role then later
came to regret their decisions, among them Chief Justice Earl War-
ren, who, as Attorney General of California, vigorously sought the
removal of Japanese Americans. He later reflected, “It was wrong
to react so impulsively without positive evidence of disloyalty, even
though we felt we had a good motive in the security of our State.”
We are thus warned to safeguard constitutional protections, par-
ticularly in times when fear and racism can infect responsible judg-
ment.

The bill before you seeks to ensure that no citizen or permanent
resident shall be detained without charge or trial. Our Constitu-
tion, as has been said, demands no less. I would urge, however,
that the guarantee of due process applies to all persons. That guar-
antee, by its terms, states that “no person” shall be deprived of due
process, without distinction among who it covers.

Further, the bill prohibits detention without due process unless
authorized by Congress. Of course, Congress can provide important
protections against abuses of executive or military power. However,
there should be no suggestion that Congress could authorize deten-
tion that violates due process. The World War II incarceration was
still wrong, despite Congressional approval of criminal penalties
against those like Fred Korematsu who resisted internment.

The present bill is truly a step in the right direction. It clarifies
that citizens and permanent residents are guaranteed due process.
However, in squarely addressing one danger, one does not want to
authorize others.

This Committee has an important opportunity to affirm to this
country and to the world that we are a Nation governed by the rule
of law, not military discretion, and a belief in basic human rights.

Thank you again for allowing me to speak.

[The prepared statement of Ms. Bannai appears as a submission
for the record.]

Senator FEINSTEIN. Thank you very much.

Stephen Vladeck.

STATEMENT OF STEPHEN I. VLADECK, PROFESSOR OF LAW
AND ASSOCIATE DEAN FOR SCHOLARSHIP, AMERICAN UNI-
VERSITY WASHINGTON COLLEGE OF LAW, WASHINGTON,
D.C.

Mr. VLADECK. Senator Feinstein, Senator Grassley, and members
of the Committee, thank you for inviting me to testify today. I
would like to make three brief points:

First, as Senator Feinstein explained, the current law regarding
whether Congress has authorized the military detention of individ-
uals initially apprehended within the United States is decidedly
unclear.
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Second, there are compelling constitutional and prudential rea-
sons why Congress should require a clear statement to authorize
such detention.

And, third, such an approach would not unduly interfere with
the President’s power to incapacitate terrorism suspects within the
United States.

As popular media reports suggest, there continues to be wide-
spread public confusion as to whether the NDAA authorizes the
Government to subject to military detention individuals initially
apprehended inside the United States. The formal answer, as this
Committee knows, is that it does not. Thanks to the Feinstein
amendment, the NDAA merely preserves the status quo—a status
quo that is defined entirely by the AUMF and the two cases arising
under it involving domestic detention, the Padilla and al-Marri
cases that Senators Grassley and Feinstein already mentioned.

I think it is safe to say, though, that neither of those cases, for
the reasons Senator Feinstein suggested, clearly resolve the ques-
tion. Indeed, if anything is actually clear about the status quo, it
is its lack of certainty. I think the question becomes what do we
do.

Now, this leads to my second point. There are sound constitu-
tional reasons why Congress should have to speak clearly. The Su-
preme Court has repeatedly read the Due Process Clause of the
Fifth Amendment to include both procedural and substantive limits
on who may be detained without trial and for how long. And so for
any individual protected by the Due Process Clause, regardless of
their citizenship, domestic military detention will implicate con-
stitutional concerns both at its inception and as its duration in-
creases.

Given that conclusion, it only makes sound institutional sense to
require Congress to provide a clear statement when it comes to the
military detention of individuals arrested within the United States.
Otherwise, Congress might trigger such grave constitutional ques-
tions wholly by accident, or at the very least without the deliberate
and deliberative consideration that such questions warrant.

In light of that concern, Congress has in the past enacted such
clear-statement rules. The Posse Comitatus Act of 1878 forbids the
use of the army and the air force within the United States “as a
posse comitatus or otherwise to execute the laws . . . except in
cases and under circumstances expressly authorized by the Con-
stitution or Act of Congress.” And to similar effect, we have heard
about the Non-Detention Act of 1971, which I have long believed
requires a similar clear statement as the Second Circuit held in the
Padilla case, although the Fourth Circuit decided to the contrary.

To the extent that amending the Non-Detention Act to specify
that clear or express authorization is the touchstone would restore
this understanding, the Due Process Guarantee Act would provide
a salutary clarification that the 2001 AUMF and other use-of-force
authorizations do not satisfy this plain-statement requirement. As
Deputy National Security Adviser John Brennan recently ex-
plained, “Our military does not patrol our streets or enforce our
laws—nor should it.” Congress, in my view, should amend the law
to clarify that it shares this view.
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My third and final point is that although some might believe
that such an expanded clear-statement rule would unnecessarily
circumscribe the Government’s present authority to detain ter-
rorism suspects arrested within the territorial United States, there
are myriad existing authorities that would unquestionably satisfy
such a clear-statement rule.

For example, all Federal criminal statutes necessarily satisfy the
clear-statement rule since each expressly provides authority for im-
prisonment, and the Bail Reform Act of 1984 expressly authorizes
pre-trial detention in appropriate cases. Given the Supreme Court’s
case law that presentment of a putative defendant before a neutral
magistrate need only take place within 48 hours of an arrest un-
dertaken without prior judicial process—and even then there might
be exceptions based on exigent circumstances—the Government
has a combination, as Senator Feinstein suggested, of short- and
long-term detention authority for any individual arrested within
the United States on suspicion of terrorism-related offenses. And in
my written testimony, I elaborate on some of the other options
available to the Government in these cases.

Now, to be sure, some of these authorities are controversial and
may, in at least some of their applications, raise distinct constitu-
tional questions. For present purposes, though, they serve as pow-
erful testament to Congress’ ability to expressly authorize domestic
detention at least when it chooses to do so.

To be clear, the purpose of clear-statement rules is not to chill
legislative initiative but, rather, to ensure that Congress proceeds
deliberately in the face of the constitutional concerns I have de-
scribed and to prevent the executive branch, whether this or any
future President, from seizing on statutory ambiguity to claim pow-
ers fon the homefront that Congress never specifically intended to
confer.

Senator Feinstein, the very fact that this Committee is holding
this hearing helps reinforce one of the most important points I
could hope to make: that while reasonable people can certainly dis-
agree about the desirable scope of U.S. detention authority, we
should all have common cause when it comes to the need for Con-
gress to carefully and specifically consider how that authority does
and should apply domestically.

Thank you again for inviting me to participate, and I look for-
ward to your questions.

[The prepared statement of Mr. Vladeck appears as a submission
for the record.]

Senator FEINSTEIN. Thank you very much, Mr. Vladeck.

Steven Bradbury, welcome again.

STATEMENT OF STEVEN G. BRADBURY, FORMER ACTING AS-
SISTANT ATTORNEY GENERAL, PRINCIPAL DEPUTY FOR
THE OFFICE OF LEGAL COUNSEL, U.S. DEPARTMENT OF JUS-
TICE, WASHINGTON, D.C.

Mr. BRADBURY. Thank you, Senator Feinstein. Thank you, Sen-
ator Grassley and members of the Committee. It is an honor to ap-
pear again before this Committee.

The proposed legislation seeks to bar the President from detain-
ing as an enemy combatant under the laws of war any American
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citizen or lawful permanent resident of the United States who is
apprehended in this country, even if the person is captured while
acting as part of a foreign enemy force engaged in acts of war
against the United States.

Today, without this legislation, any American citizens or lawful
permanent resident who may be captured and held in the U.S. as
an enemy combatant would have the right to challenge the legal
basis for his detention in a habeas corpus proceeding, and he would
also have the procedural rights guaranteed by the Due Process
Clause.

The Supreme Court has reaffirmed these bedrock rights, and
they serve to ensure that no authorization for the use of force or
declaration of war could justify the detention of American citizens
who have taken no active part in assisting an enemy in making
war on the United States, such as was done with the thousands of
innocent Japanese Americans who were forcibly held in internment
camps during World War II.

In addition, if an American citizen is captured as an enemy com-
batant engaged in hostilities against the United States, the Presi-
dent—any President, I believe—would be strongly inclined to bring
criminal charges against that person and to try him for his crimes
in an Article III Federal court. Accordingly, the instances will be
exceedingly rare when a citizen may be held without charge under
the laws of war.

Nevertheless, in addressing the proposed legislation, we need to
consider the possibility that there could well be extraordinary cir-
cumstances during an armed conflict when it may prove necessary
to detain a U.S. citizen as an enemy combatant consistent with the
laws of war. When considered in light of that possibility, the pro-
posed legislation raises substantial problems, including both seri-
ous constitutional concerns and significant practical issues.

In Hamdi, five members of the Supreme Court concluded that
the President’s power to detain an enemy combatant is “so funda-
mental and accepted an incident to war” that it plainly falls within
the “necessary and appropriate force” sanctioned by Congress in
the AUMF. And the Court held that this well-recognized authority
extends to U.S. citizens who act in league with the enemy and en-
gage in hostilities against the United States. At the same time, a
majority of the Court made it clear that Yaser Hamdi could chal-
lenge his status as an enemy combatant and the legality of his de-
tention in a habeas corpus proceeding, and that he retained full
procedural due process rights.

Although Hamdi did not directly address the President’s author-
ity under Article II, there is an important constitutional aspect to
the Court’s holding. The Court recognized that the power to detain
enemy combatants is a “fundamental” incident of the use of mili-
tary force. It is one essential element in the bundle of sovereign
powers that a nation may exercise under the laws and customs of
war. Under our Constitution, the authority to decide how the
United States will exercise these law-of-war powers is assigned to
the President as the commander of the Armed Forces. That is the
consistent constitutional balance we have followed throughout our
history.
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S. 2003 would upset that balance by purporting to remove from
the President’s command one of the essential elements of the use
of military force.

Congress clearly has an important share in the war powers of
the United States, in addition to the power to declare war. But,
historically, Congress has been careful to exercise its constitutional
powers in ways that preserve the full and appropriate scope of the
President’s discretion to take actions necessary to protect the
United States in furtherance of his duties as Commander-in-Chief.

S. 2003, however, would raise the prospect of a significant, and
I believe unnecessary, conflict between the branches. This conflict
is unnecessary because any American citizen or lawful permanent
resident captured in the United States as an enemy combatant will
have the right to habeas corpus and the rights guaranteed by the
Due Process Clause. S. 2003 would not confer those rights—they
already exist and are protected by the Constitution.

There is a further constitutional concern with this legislation. It
seeks to apply as a general matter in any and all future conflicts,
not just in the present armed conflict with al Qaeda. The legisla-
tion would thereby purport to bind future Congresses and to shift
to the President the burden of obtaining an express statutory au-
thorization for detention. Such a burden could seriously impede our
ability to defend the Nation from attack in extraordinary cir-
cumstances when the threat facing the country is acute and there
is a need to act with urgency.

Finally, S. 2003 would create significant practical difficulties.

First, it is a central strategy of al Qaeda to recruit U.S. persons
to carry out attacks against the United States. The threat of home-
grown terrorists acting in concert with foreign organizations is like-
ly to increase. Unfortunately, S. 2003 would have the effect of re-
ducing the flexibility of the United States to respond to that grow-
ing threat.

Second, if we capture on our soil a U.S. citizen or lawful perma-
nent resident who is such an enemy recruit and has been actively
involved in a plot against the United States, this proposed legisla-
tion could seriously impede our ability to gather critical intelligence
from that combatant by requiring that criminal charges be brought
as a condition of his continued detention.

Third, the information on which the United States bases the de-
cision to detain the individual may constitute sensitive intelligence
information or military secrets, and the requirement to bring crimi-
nal charges would impose a greater risk of disclosing such informa-
tion to our enemies than may be the case in a habeas proceeding.

For all these reasons, if I were advising the executive branch
today, I would recommend opposing this legislation.

Thank you, Senator Feinstein.

[The prepared statement of Mr. Bradbury appears as a submis-
sion for the record.]

Senator FEINSTEIN. Thank you very much, Mr. Bradbury.

I want to go right to something that you said, and that is, on
pages 9 and 10, the argument that the pursuit of criminal charges
could interfere with the gathering of intelligence from a terrorist
suspect.
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I am in a position where I see that it has not, and that we have
had the successful criminal prosecution of over 400 terrorists since
9/11, including Umar Farouk Abdulmutallab, the Christmas Day
underwear bomber, including Najibullah Zazi and his compatriots
who were traveling across the country to put bombs in the New
York subway, as well as literally hundreds of others.

So doesn’t this refuse your assertion, the fact that the record
does not document this?

Mr. BRADBURY. Well, Senator Feinstein, I think we can all be
thankful that circumstances have not arisen thus far that pose ex-
traordinary circumstances where the law enforcement tools that
are the primary vehicle for apprehending and handling terrorist
suspects in the United States are not sufficient. But what I am pos-
ing is the distinct possibility of extraordinary circumstances where
al Qaeda or other terrorist organizations affiliated with al Qaeda
have recruited U.S. residents to infiltrate the country through se-
cret cells to conduct mass attacks on the United States, and in cir-
cumstances, for example, of an unfolding plot or attempted attack
where these individuals are apprehended.

The introduction of criminal process as a requirement, as a con-
dition to detention, may require early administration of Miranda
warnings, early access to courts, early access to defense counsel,
and these usual attributes, which we obviously recognize and value
of the criminal law enforcement process, can interfere with the nec-
essary situation required for intelligence gathering and intelligence
questioning.

Senator FEINSTEIN. I really dispute that. Since your day here,
what has happened is the FBI now has 15,000 people in an intel-
ligence unit in 57 offices across the United States, and that is how
20 potential attacks were prevented. Abdulmutallab was
Mirandized. It did not stop him from pleading guilty. He has pled
guilty, and he is serving a life sentence. So I do not think the the-
ory matches the practice.

You say that to indefinitely detain United States citizens is an
accepted incident of military force, but doesn’t the Posse Comitatus
Act, which has been with us for over a century, fly in the face of
the assertion that domestic apprehension by the military of United
States citizens is “fundamental and accepted”?

Mr. BRADBURY. The Posse Comitatus Act does prohibit the use
of the military for domestic law enforcement purposes, and I would
certainly expect that in almost any case the apprehension of the
enemy combatant who is found on U.S. soil would most likely take
place through law enforcement resources like the FBI, U.S. Mar-
shals, or local law enforcement, et cetera, and due process would
apply to the arrest or apprehension. But the question would be
then: Would that individual be susceptible to transfer to military
custody in the event it was determined that he was an enemy com-
batant actively engaged in war against the United States? And
that is a right or power that any sovereign country has, and it is
recognized under—as the Supreme Court said, well recognized
under the laws and customs of war. And the concern I have is that
this legislation would purport to strip away that sovereign power
that any country has and prohibit the exercise of that option in an
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extreme circumstance where it may be determined that it is nec-
essary.

But I would acknowledge that it would be, as I tried to stress,
very, very rarely used, and that it would be any President’s inten-
tion, I firmly believe, wherever possible, to handle any U.S. citizen
apprehended in the U.S. through the criminal process.

Senator FEINSTEIN. Let me just respond and turn quickly to our
Ranking Member, Senator Grassley. I think the point is to main-
tain flexibility for the administration so that you have the choice
actually, but the issue here is no charge or no trial until the end
of hostilities, which can be 30 years from now. So that I think is
an overwhelming issue that the Constitution speaks to loud and
clear.

But, anyway, Senator Grassley.

Senator GRASSLEY. I am going to follow up where Senator Fein-
stein left off with you, Mr. Bradbury. This is about classified intel-
ligence information. Recently a couple of high-profile leak prosecu-
tions have fallen apart in court because the Justice Department
was ordered to allow the defendant to introduce classified evidence.
At least one case is now on interlocutory appeal. Isn’t this evidence
that the Classified Information Procedures Act may not be enough
protection for classified information compared to a military com-
mission?

Mr. BRADBURY. Yes. That was the determination I think we
made and Congress made in enacting the Military Commissions
Act, which does not apply to U.S. citizens but, nevertheless, recog-
nizes that the Article III court ordinary criminal process does not
provide sufficient protection in all cases—at least in some cases, |
mean, for sensitive intelligence, because if the United States is
going to prosecute someone for a crime that depends on the use of
the classified information, they are going to have to divulge it.
They are going to have to use it in court as evidence. And so what
you will see is the criminal charges that may be brought in a par-
ticular case may be far narrower and more modest than the full
range of information that the United States may have about that
individual’s activities.

Senator GRASSLEY. I want to go to the procedures that the White
House released last night. They were required by Congress out-
lining steps and authority of the executive branch following—that
has to follow before transferring an individual to military custody
consistent with 1022. Repeated throughout the procedures and the
accompanying fact sheet is the express statement that neither the
mandatory military detention requirements under 1022 nor the
procedures implementing 1022 apply to U.S. citizens. In fact, the
procedures outlined such a convoluted process, as I see it, that it
is actually tough to imagine a situation where even a non-U.S. cit-
izen or member of al Qaeda captured abroad would be subject to
the mandatory military detention.

So, Mr. Bradbury, if you are familiar with the new procedures
that were released, isn’t it true that under Section 1022 U.S. citi-
zens are expressly exempt from mandatory military custody?

Mr. BRADBURY. Yes, that is true.
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Senator GRASSLEY. And under the administration’s procedures
published last night, lawful permanent residents would also be ex-
empt from mandatory military custody under that Act?

Mr. BRADBURY. Yes, my review indicated that the President was
proposing, in effect, a blanket waiver from mandatory military de-
tention for lawful permanent residents or resident aliens.

Senator GRASSLEY. But before someone can be held in military
custody, the procedure required the Attorney General to get sign-
off from the Secretary of State, Secretary of Defense, Secretary of
Homeland Security, Chairman of the Joint Chiefs of Staff, Director
of National Intelligence, and then even if he gets sign-off there, the
FBI Director can essentially veto the transfer to military custody
if it will disrupt an intelligence collection or national security in-
vestigation.

You worked in the executive branch, Mr. Bradbury. How difficult
would the sign-off process be as outlined in the procedures?

Mr. BRADBURY. Well, it is quite extensive, and I think I would
just point out, Senator Grassley, that it seems apparent that these
procedures are intended to limit as far as possible the scope and
application of the mandatory military detention provisions of the
NDAA. And I think that is consistent with the policies of the ad-
ministration, which have made it clear that they wish to address
the terrorism problem domestically primarily as a law enforcement
matter. And I think it is also consistent with what Senator Fein-
stein said, which is that the executive branch is going to want to
maintain flexibility and is going to want to resist restrictive provi-
sions one way or the other that Congress might attempt to apply
by statute on the President’s handling of enemy combatants. And
I think that is reflected in the procedures, and I think it is re-
flected in the comments I am making, which really are a plea for
flexibility between the branches.

Senator GRASSLEY. My next question is a long one, so let us go,
and I will in the second

Senator FEINSTEIN. All right. Senator Franken was—we use
early bird, if that is all right, so

Senator FRANKEN. Do you want to ask your long question? May
I as}){ the Ranking Member if you would like to ask your long ques-
tion?

Senator GRASSLEY. I will take advantage of that if nobody else
objects.

[Laughter.]

Senator FRANKEN. I was just asking if you wanted to. I did not
say I would let you.

[Laughter.]

Senator FRANKEN. No, no. Go ahead.

Senator GRASSLEY. Thank you.

Mr. Bradbury, we have been at war since 9/11. In fact, al Qaeda
formally declared war on the United States in 1998 when they at-
tacked two embassies and then attacked the USS Cole, and obvi-
ously we did not listen to al Qaeda. Only after 3,000 people were
murdered did we, and even after bin Laden’s death, al Qaeda and
its affiliates still continue to plan attacks here.

As we get better at thwarting al Qaeda’s efforts, they are now
recruiting and radicalizing inside the United States, but consid-
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ering how dangerous our enemy is—and we have done pretty well
balancing civil liberties and the need to defend ourselves effec-
tively—we have not imprisoned innocent U.S. citizens en masse or
shut down newspapers. And anytime the actions of President Bush
or President Obama have raised controversy, their actions have
been robustly challenged in public discourse, the media, Congress,
and the independent court system. So I am concerned when inap-
propriate comparisons to the war on terror are made.

So, Mr. Bradbury, do you think there is any comparison between
the internment of innocent U.S. citizens and the detention of ter-
rorists affiliated with or directed by al Qaeda to kill Americans?

Mr. BRADBURY. Actually, no, I do not. I do not think that is a
fair comparison. I think that the vast majority if not all of the inno-
cent Japanese Americans who were, regrettably, interned during
World War II were not held under a proper interpretation of the
law of war as enemy combatants. There was some amorphous claim
of national security need. They would not be held by a Federal
court in a habeas proceeding to satisfy enemy combatant defini-
tions under the law of war. So they would not fall within the scope
of what we are talking about here, which is the President’s back-
ground authority—really, it is the Nation’s, which I am trying to
stress. It is a sovereign power that any nation has to detain under
the laws of war enemy combatants who make war on that nation.
And they would be subject to habeas review in a Federal court
under the Boumediene decision and others of the Supreme Court,
would hear evidence and would make a determination as to wheth-
er they are lawfully held properly as an enemy combatant, and
they would have due process rights in that proceeding. The Court
has made it clear. If those things were applied to Japanese Ameri-
cans interned in World War II, a proper determination would have
been to release them all because they could not have been held as
enemy combatants under the law of war.

Senator GRASSLEY. Thank you, Senator Franken, for your consid-
eration.

Senator FRANKEN. You are very welcome.

I would note that right after we did 9/11 imprison a lot of people
who it turned out it was unwarranted and people who were put
away and had no ability to contact a lawyer, no ability to tell their
family where they were. So I would just—since the Ranking Mem-
ber asked that question, I would remind us that every one of these
circumstances is a little different. So I think the comparison here
to what happened during World War II is a little bit more signifi-
cant than Mr. Bradbury might suggest, and I see Ms. Bannai nod-
ding her head.

I want to start by thanking Chairman Feinstein for her incred-
ible leadership on this issue. Last December, when the Senate was
debating the defense authorization bill, there were very few Sen-
ators who were as tenacious as Chairman Feinstein in pushing for
better language to be included to prevent the indefinite military de-
tention of American citizens. And I really want to applaud her ef-
forts to get a better bill passed into law.

I filed two amendments that would have stripped two of the de-
tention provisions from the defense authorization. Unfortunately, I
was not able to get votes on my amendments, and despite our best
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efforts, Congress ended up passing a bill that will radically alter
how we investigate, arrest, and detain individuals suspected of ter-
rorism, and this in my mind is a complete mistake. The idea that
we could arrest and detain U.S. citizens and other persons living
in the U.S. indefinitely without charge, without trial by jury, a jury
of their peers, and without having to prove guilt beyond a reason-
able doubt is, in my opinion, a denigration of the Bill of Rights. It
is a denigration of what our Founders created when they estab-
lished a civilian non-military justice system for trying and pun-
ishing people for crimes they commit on U.S. soil. And while I sup-
port Senator Feinstein’s bill and agree our priority should be mak-
ing sure that American citizens are not arrested by the military in
the U.S., I think it is a mistake for the military to be authorized
to detain anyone here in the United States, regardless of whether
they are a citizen or not.

Ms. Bannai, when Congress enacted the Posse Comitatus Act
just after the Civil War in 1878, or 13 years after the end of the
war, we did so because we wanted to make it clear that the mili-
tary could not and should not enforce our laws within the borders
of the United States. Do you think the detention provisions that
passed last year undermine that core principle and potentially put
us one step closer to permitting martial law in this country?

Ms. BANNAL. Thank you very much, Senator, for that question.
I have a couple of responses.

No, we have not imprisoned innocent citizens en masse, but I
would like to suggest that we need not in order to raise due process
concerns. Fortunately, we have not imprisoned a hundred thou-
sand, but due process guarantees apply to individuals. There is a
serious concern about allowing the detention of citizens and anyone
in the United States without due process.

The issue regarding the internment during World War II is real-
ly who decides who is guilty of espionage and sabotage. During
World War II the military decided, and I am very, very concerned
about who will make that decision today.

There has also been expressed some concern about early access
to Miranda warnings, courts, and counsel. I do not think that is
something to fear. I think that is something that this Constitution
guarantees.

It has also been said that anyone detained will have a right to
habeas corpus. That guarantee did not do much for Japanese
Americans during World War II. Japanese Americans were in-
terned during the spring of 1942. It was not until December 1944
that Mitsuye Endo’s habeas corpus petition was granted to release
Japanese Americans from internment camps.

Yes, I am concerned that at present we are going to have the
military involved in detaining citizens and giving the military un-
fettered discretion in deciding who should be detained and who
should not be, and that is a tremendous concern to me. I think
there are tremendous parallels between what happened during
World War II and what we are facing today.

Senator FRANKEN. Thank you, Ms. Bannai. I will note that I am
running out of time. I think in light of the courtesy that I extended
to the Ranking Member that I be granted——
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Senator GRASSLEY. My next 5 minutes in round two, you can
take it right now. I have got to go.

[Laughter.]

Senator FRANKEN. That is very generous of you, considering you
are leaving.

[Laughter.]

Senator FRANKEN. Well, I will just take a moment here because
I do not like going over, and I just want to address this.

Mr. Bradbury, I just have to confess I am not a little dis-
appointed to see that you were called to testify before us today. I
think it is important to remind people watching this hearing that
you are the author of several memos that authorized the use of en-
hanced interrogation techniques or what I and a lot of other people
call “torture” during the Bush administration. One of your memos
specifically authorized the use of waterboarding, cramped confine-
ment, slapping, stress positions, nudity, and dietary manipulation,
and a subsequent memo said you could combine some of those tech-
niques together and it would not constitute torture.

In addition to this history, a lengthy investigation by the Office
of Professional Responsibility concluded that you had drafted these
memos with the goal of allowing the CIA torture program to con-
tinue, so it is very difficult for me, frankly, to rely on your legal
opinion today. If the Office of Professional Responsibility questions
your objectivity and reasonableness, then I think we on the panel
all should as well.

Again, I realize I have gone well over my time, and I thank the
Chair for allowing me to make this quick note for the record. And,
Madam Chair, I would also like to add the Department of Justice’s
Office of Professional Responsibility’s report on Mr. Bradbury to
the record.

Senator FEINSTEIN. So ordered, and I thank you, Senator.

[The report appears as a submission for the record.]

Senator FRANKEN. Thank you.

Senator FEINSTEIN. I would also like to put in the record the tes-
timony of Dr. Scott Allen, associate professor of medicine, Univer-
sity of California-Riverside. That will go into the record.

[The testimony appears as a submission for the record.]

Senator FEINSTEIN. Senator Lee.

Senator LEE. Thank you, Madam Chair, and thanks to the wit-
nesses for being here today.

I, too, want to thank you, Senator Feinstein, for sponsoring this
legislation, which I am very proud to cosponsor. I believe that the
most important purpose of our Constitution is to place restrictions
on the ability of the Government to interfere with our individual
liberties. It is somewhat difficult to conceive of anything that inter-
feres more with our liberty than a power exercised by the Govern-
ment indefinitely to detain a U.S. citizen without trial. And that
is exactly why I am very happy to cosponsor this legislation.

I would like to start my questions with Professor Vladeck, if I
could. First of all, how do you respond to the argument made by
Mr. Bradbury that restricting the detention of U.S. citizens appre-
hended on U.S. soil might interfere with the President’s com-
mander-in-chief powers in a way that might be constitutionally
problematic?
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Mr. VLADECK. Thank you, Senator. I think there are a couple of
arguments, and so I think it depends on whether we are talking
about short-term detention authority or long-term detention au-
thority. I suspect my friend Mr. Bradbury would not dispute that
the President has a wide array of authorities to incapacitate even
a U.S. citizen temporary, in the short term, to prevent an immi-
nent attack on suspicion of criminal activity, et cetera. So the real
question, I think, is now would a requirement such as the one that
the Due Process Guarantee Act would impose interfere with the
President’s short-term authority but, rather, his long-term author-
ity. I think there the response is that same argument would sug-
gest that the Non-Detention Act itself raises similar constitutional
concerns even though President Nixon, who was hardly shy about
voicing constitutional concerns vis-a-vis Executive power, did not
object to the constitutionality of the Non-Detention Act on those
grounds. And I think nothing would stop Congress, as Senator
Feinstein suggested, from coming back and providing the very au-
thorization it believes the President needs. My understanding of
the bill is that the point is not to forbid such authorization but,
rather, to require Congress specifically to authorize it.

So that is why I think in the short term it would not be a prob-
lem at all, and to the extent that it might be seen as a problem
in the long term, it is one that prior Presidents who were rather
ardent supporters of constitutional authority did not find—as Jus-
tice Jackson put it, the Commander-in-Chief Clause makes the
President commander-in-chief of the military, not the country, and
I think that is the principle at stake here.

Senator LEE. I assume you would argue further that any con-
stitutionally problematic implications from that would be dwarfed
in comparison to the intrusions, the effect of not having a provision
like this in the law might result in a violation of the Fourth, Fifth,
and Sixth amendments and the Suspension Clause and other con-
stitutional protections.

In his dissent in Hamdi, Justice Scalia argues that the Constitu-
tion does not permit indefinite detention of citizens without charge
absent one of two things: either suspension of the writ of habeas
corpus or charges. You know, you have got two options there. Do
you agree with his analysis in Hamdi?

Mr. VLADECK. I have to confess I am actually slightly more par-
tial to Justice Souter’s analysis in Hamdi. I think even Justice
Scalia does not necessarily agree with Justice Scalia’s analysis in
Hamdi. He, for example, has supported State laws that provide for
the civil commitment of sex offenders, which would be inconsistent
with that principle.

I think there are very serious due process constraints on when
citizens can be held and non-citizens who have due process rights
can be held without criminal charges, but I do not think it is a cat-
egorical bar along the lines that Justice Scalia suggested.

Senator LEE. I think he justifies that—there is a portion of his
dissent, I think, that addresses that. He would probably categorize
that in the same category where he talks about quarantine laws
and indefinite detention on the basis of insanity.

Mr. VLADECK. Right, and I think—I mean, obviously, I think the
distance between Justice Scalia and me on this point is not very
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much. But, you know, I am mindful of the case of Gaetano Territo,
a U.S. citizen who was found in the Italian army during World War
II, and it seems to me that if international law authorizes the de-
tention of enemy soldiers as prisoners of war, as during World War
IT clearly it did, then, you know, I am not sure that Justice Scalia
would think that we had no power to detain even someone like
Territo in that context. But I think the authority is incredibly lim-
ited, and as Justice Souter suggested in Hamdi, it really should re-
quire Congress to expressly provoke the question.

Senator LEE. Thank you.

Mr. Bradbury, in your testimony you state that the instances will
be rare in which an American citizen apprehended on U.S. soil
might be held for an extended period of time without charge. If
that is the case, then might it not make sense simply to subject
those people to the criminal process, to charge them on charges of
treason, or whatever the case may be? Given the fact that this
might arise in relatively few instances, shouldn’t you just balance
that by saying let us just put them through the process?

Mr. BRADBURY. Well, the concern would be that one instance,
which is very difficult to predict, where the criminal process may
not be sufficient. And it is hard to predict what the particular cir-
cumstances might be, but there may be an acute necessity per-
ceived both by Members of Congress and the President that there
is an unfolding threat and an individual is involved and that indi-
vidual needs to be detained for some period where intelligence
questioning can occur, where we can continue to keep secret the
sort of sensitive information that we would necessarily need to dis-
close if we had to bring charges, criminal charges against that per-
son.

And so those are the circumstances that I am talking about, and
I am certain that they will be rare. There has really been one indi-
vidual since 9/11 who was a U.S. citizen apprehended in the United
States who was held under laws of war as an enemy combatant.
So I am confident any President would do whatever he could to
avoid the circumstance, and that is why I think the proposal for
the legislation—and I understand the sentiments behind it, but I
think it creates a potential for conflict that because of the rarity
of the circumstances we are talking about I think is really unneces-
sary to confront that and to create that potential for conflict.

Senator LEE. Thank you very much, Madam Chair, and I see my
time has expired. Thank you very much.

Senator FEINSTEIN. And thank you very much.

Senator Graham, welcome.

Senator GRAHAM. Thank you, Madam Chairman. I appreciate it
very much, and to all of you for coming. This is, I think, a really
good topic for the country to be discussing, and I would like to start
off kind of explaining my thinking.

I believe that after 9/11 we have been in an undeclared state of
war with al Qaeda and that the attacks of 9/11 should be viewed
from the law of armed conflict perspective, not the domestic crimi-
nal law perspective.

Who are the two professors? I am sorry. OK. Do you agree with
the proposition that we are at war with al Qaeda?
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Mr. VLADECK. I think yes. I think Congress has so found. I think
the Supreme Court has so held, yes.

Senator GRAHAM. OK. Ma’am?

Ms. BANNALI Yes.

Senator GRAHAM. OK. Well, that is a good place to start because
here is my goal: As Senator Lee was saying, the idea of an Amer-
ican citizen collaborating with al Qaeda I hope is, Steven, very
rare. I think we have had two cases. What drives my thinking,
Senator Feinstein, is that my primary goal is to get as much good
intelligence as we can when we capture someone. And I would like
to give the administration really high marks for taking the fight to
al Qaeda along the Pakistan border. These drone attacks, the bin
Laden raid were really, I think, a tough call for the President to
send people deep inside of Pakistan. I thought he had every legal
right to do so, and, quite frankly, that was a good outcome. But we
just cannot Kkill all these guys and be safe. When we capture some-
body, it is a golden opportunity to find out about what the enemy
is up to in future attacks.

Mr. Bradbury, does the law enforcement model in the United
States really allow you to gather military intelligence effectively?

Mr. BRADBURY. Well, I do not believe it does, Senator Graham,
based on my interactions with intelligence community folks and
folks in the military and the work that we did so closely:

Senator GRAHAM. Well, let us say that we captured an American
citizen in Afghanistan like the Hamdi case. Does anybody on the
panel believe that we should read them their Miranda rights in Af-
ghanistan? Two noes?

Mr. VLADECK. I would say, you know, if he was captured by the
military, obviously the military is not about to read him his Mi-
randa rights. I think if he is arrested by the FBI, even outside the
United States, that changes the calculus.

Senator GRAHAM. OK. That is a very good point, and the calculus
I am trying to say is that the goal is to gather intelligence. It is
not the agency that makes the capture. The national security goal
is to find out what that person, even if it is an American citizen,
knows about enemy operations.

The fact pattern that I think we could face 1 day is someone here
in the Nation, an American citizen, gets radicalized, like the Major,
gets online and believes that jihad is their calling, goes to Paki-
stan, trains at a madrassah, and they come back to Dulles. There
are two fact patterns here.

So we know from the intelligence picture that they are in a
madrassah that is very linked to al Qaeda, radical thought. How
do you say your last name, sir, Stephen?

Mr. VLADECK. Vladeck.

Senator GRAHAM. If we captured them at Dulles airport, would
you have to read them their rights?

Mr. VLADECK. Well, Senator, as you know, I think it is important
to remind the Committee that, you know, Miranda is an exclu-
sionary rule, and so what that means is that if evidence is obtained
in violation of a defendant’s Miranda rights, it can be suppressed
at trial. But with regard to can you interrogate him, Miranda does
not actually stop them from doing anything.
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Senator GRAHAM. But Miranda says you have a right to a lawyer
and not just to remain silent. So I guess what I am saying is that
the military model of interrogating a prisoner overseas in every
other war never gave an enemy combatant a lawyer in the interro-
gation process. Now, you get a lawyer when you go to a habeas pro-
ceeding, so Judge Mukasey made that distinction in Padilla. They
did not say that Padilla had a right to an attorney during the in-
terrogation. They said he had a right to an attorney during his ha-
beas hearing. And one of the Congressmen said that we have sus-
pended habeas corpus. Nothing could be further from the truth. Ev-
eryone captured in the United States held as an enemy combatant
h}?s ?a habeas right to appear before a judge. Do you agree with
that?

Mr. VLADECK. I agree with that, although that was not always
the position of the Bush administration.

Senator GRAHAM. No, let me tell you—will you verify that I have
been at odds with you guys, too?

Mr. BRADBURY. Yes, absolutely.

Senator GRAHAM. I am trying to find that middle ground.

Mr. BRADBURY. And there has been an evolution, I think. A
healthy evolution.

Senator GRAHAM. An evolution by the courts, and, quite frankly,
I think the Bush administration relied way too much on Executive
power, and that this administration is reluctant to use power that
has been there. I think the In re Quirin case is a classic example.
You had American citizens involved in helping Nazi saboteurs.
They were tried by a military commission. Of course, nobody in
World War II ever suggested that an American citizen helping the
Nazis, somehow that became a criminal act. My view is that an
American citizen helping al Qaeda is basically engaging in a war
against us, the rest of us, and we already used the military justice
model. But we do not allow military commissions for American citi-
zens, and I am OK with that.

Here is the rub: This is a war without end. So what I have tried
to do is initially allow, Senator Feinstein, that initial capture, that
guy coming back from the madrassah, that we could hold them
without torturing them for the intelligence-gathering purposes—
that is a lawful activity because we are at war—and they cannot
be tried in military commissions. So the idea that they will go to
an Article III case, that is the disposition.

But if you use the law enforcement model, the public safety ex-
ception does not get you to where you want to go, and I just do not
want to lose intelligence. I do not want to put people in no-man’s-
land. I want every case to go before a Federal judge, and the judge
has to agree with the Government that there is ample evidence to
say you are an enemy combatant, defined under the very narrow
statute. And that is all I am trying to do. I do not want to torture
anybody. And prosecution is a secondary concern to me. Like the
Christmas Day bomber case, there is plenty of evidence that he
tried to blow up the airplane. When we read him his Miranda
rights, there were a couple of weeks that went past. The FBI went
to his parents, and they basically talked him into cooperating.

What I would like to do is just hold him for a period of time, col-
lect intelligence from agencies around the world, and make a rea-
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soned decision about when to prosecute and how to prosecute. And
I think we have done that with our legislation. In all due respect,
I think reading Miranda rights when you capture someone on the
homeland is not the best way to gather intelligence. I do not want
to torture anybody. I want to make sure they have an independent
judiciary. And we will keep working on this to see if we can get
it right. But you made a really good point. The homeland to me is
part of the battlefield. When you wrap your head around the idea
that the homeland is part of the war on terror battlefield—and just
like in other wars, when an American citizen went over to the
enemy, they were treated as somebody engaged in a war activity,
not a common criminal activity.

So, Senator Feinstein, I look forward to working with you to see
if we can find a way to make sure we are all on the same sheet
of music, and I know that you as the Intelligence Committee Chair-
man want to preserve intelligence gathering because that is the
best way to defeat this enemy, and at the same time, you want to
make sure that there is due process.

And just finally on the issue of American citizens, this will be a
rare event, but when that day comes—and homegrown terrorism is
a real problem—I want to make sure we have a legal system that
recognizes the distinction between fighting a crime and fighting a
war. And that has always been my goal. And thank you for this
hearing, and to be continued.

Senator FEINSTEIN. Let me thank you, Senator Graham. You
know, I wish you could see what I see in spending most of my time
on Intelligence. We have never been more proficient than we are
today. The FBI has never been as effective at interrogation as they
are today. We just reviewed the budget and intel, and the num-
bers—well, the numbers that have been released are 10,000 to
15,000 people in the FBI who do intelligence today all across the
United States. So the opportunity to surveil, the opportunity to col-
lect evidence certainly was there. And Najibullah Zazi is a classic
case, from Colorado to New York. And the case was made.
Abdulmutallab, you pointed out, it was dead bang. He was
Mirandized, but he pled guilty. And so, you know, I think the key
is flexibility, and flexibility for the Executive as to whether this be
trial by Federal court or by military court.

You know, having said this, I think there is really a basic need
because being in the wrong place at the wrong time and looking
the part—I mean, Japanese Americans, that is how they got in-
terned. And so in any event, there is a difference of opinion. As you
know, I love working with you. I would be very happy to sit down
and see if we cannot work this out. But there is a very profound,
I think, kernel of American jurisprudence and constitutional rights
involved in all of this.

I did want to make one comment to you, Mr. Bradbury, and that
is on the Classified Information Procedures Act which protects clas-
sified information, which gives an Article III judge the ability to
keep it separate. And I just wanted to point that out.

I want to thank everybody, Ms. Bannai, Mr. Vladeck, Mr.
Bradbury, thank you. It is good to have you here.

Senator GRAHAM. Madam Chairman, can I just respond?

Senator FEINSTEIN. Sure.
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Senator GRAHAM. Let me just tell you where I agree and dis-
agree. I am an all-of-the-above approach guy. Article III courts are
a fine venue for terrorism cases. The intelligence community are
unsung heroes. But we have been lucky. The bomb did not go off
in Detroit because it just did not go off. The Times Square bomb
did not go off because the guy just did not know how to set it off.
Those are two situations where the system did fail—mot because
people did not try, but it is just you have got to be right all the
time to have to be right once.

And here is the difference between, I guess, our positions: Once
we capture these guys, I do not want to read them their Miranda
rights. I want them to be uncertain as to what is going to happen
to them. They are not going to be tortured. But I want to hold them
long enough to gather intelligence in an effective way: Where did
you train? Where did you go?

Now, maybe reading Miranda rights is the best way to get that
intelligence. I am not saying you cannot read Miranda rights. Let
us leave that up to the professionals. I am just trying to create a
legal system that understands the distinction between prosecuting
somebody for a crime and gathering intelligence.

If the executive branch wants to read Miranda rights, that is fine
with me. But I believe most Americans have a hard time dealing
with these cases from a law enforcement perspective. In no other
war did we do this. When we captured the American citizens help-
ing the German saboteurs, they were deemed an enemy combatant
of this country. I do not want to lose that thought process. We are
really talking about a handful of people as American citizens. But
the idea of the war’s coming to our homeland is real, and when you
capture somebody—if the President says we can kill an American
citizen in Yemen through the executive branch decision you are an
enemy combatant, I support that. Why in the world couldn’t we
hold them for intelligence gathering?

It makes no sense to give the Executive branch the power to as-
sassinate somebody who is actively helping the enemy abroad, and
if they are lucky enough to make it to the homeland, all of a sud-
den it is a common crime. I am trying to avoid that dilemma. And
I want flexibility, but I want a legal regime that understands the
difference between fighting a war and fighting a crime. And I think
there is a way for all of us to get there.

Thank you very much. God bless. And to those intelligence peo-
ple working hard, I believe in you. And to the Article III prosecu-
tors, I think you are doing a great job. And to the military commis-
sion prosecutors, I think you are doing a great job. And to the
Obama administration, thanks for using both systems.

Senator FEINSTEIN. OK. In response to you, there is a public
safety exception to Miranda which can be used, which gives the op-
portunity to collect intelligence. There are also four other methods
which I outlined in my opening statement.

But I have to be somewhere else, and you are always terrific.

Senator GRAHAM. To be continued.

Senator FEINSTEIN. And I always enjoy discussing it with you.

The hearing is adjourned. Thank you, everybody.

[Whereupon, at 11:50 p.m., the Committee was adjourned.]

[Questions and answers and submissions for the record follow.]
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Due Process Guaraniee Act: Banning Indefinite Detention of Americans
Senate Judiciary Committee

February 29, 2012
QUESTIONS FOR THE RECORD FOR LORRAINE K. BANNAI

From Senator Amy Klobuchar

In your testimony, you discuss the importance of Congressional oversight of the Executive
branch, citing the internment of Japanese Americans during World War Two as an example
in which appropriate actions by Congress were absent. In the context of military detentions
and related policies, do you have recommendations as to the nature and parameters of
Congressional oversight that should be implemented?

Answer:

After President Franklin Delano Roosevelt issued Executive Order 9066, authorizing the War
Department to issue orders controlling the Japanese population on the West Coast, Congress
passed Public Law 503, which made violation of any military order issued pursuant to
Executive Order 9066 a federal crime.’ In enacting this statute, however, Congress failed in
two important respects:

First, it failed to scrutinize the justification for the Executive Order. As has been established
by both the Congressional Commission on Wartime Internment of Civilians® and the coram
nobis cases of Fred Korematsu and Gordon Hirabayashi’, there was no military necessity for
the wartime incarceration of Japanese Americans. While some would doubt whether
Congress during World War II would have been inclined to question Executive Order 9066
and the military orders issued pursuant to it, one should hope that Congress would serve as a
check on exercises of Executive and military power that are excessive. There was no
opposition or debate in Congress regarding Public Law 503. At the very least, Congress
should inquire into whether there is a sufficient basis to justify Executive action.

Second, in authorizing the military to take adverse action against civilians during World War
11, both Congress and the Executive failed to specify the type of conduct that would be
criminalized. Congress did not identify acts subject to punishment; it left that determination
up to the discretion of military authorities.* In fact, the conduct criminalized was to be

! Pub. L. No. 77-503, 56 Stat. 173 (1942).

?U.S. Comm'n on Wartime Relocation and Intemnment of Civilians, Congress of 1980, Report: Personal Justice
Denied, at 18 (The Civil Liberties Public Education Fund & University of Washington Press, 1997) (1982).

* Korematsu v. United States, 584 F. Supp. 1406 (N.D. Cal. 1984); Hirabayashi v. United States, 828 F.2d 591 (Sth
Cir. 1987).

* Public Law 503 simply stated that "whoever shall enter, remain in, leave, or commit any act in any military area . .
. contrary to the restrictions applicable to any such area . .. shall . . . be guilty . . . "
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specified in not-yet-issued military orders. On March 14, 1942, during Congressional
discussion of Public Law 503, Senator Robert Taft of Ohio criticized the bill for its
vagueness:

1 think this is probably the "sloppiest" criminal law I have ever read or
seen anywhere. . . [ do not want to object, because the purpose of it is
understood. . . . [ have no doubt {this] act . . . would be enforced in war
time. 1have no doubt that in peacetime no man could ever be convicted
under it, because the court would find that it is so indefinite and so
uncertain that it could not be enforced under the Constitution.®

Thus, Congress should ensure that there be ne detention of any individual without a clear,

constitutionally sufficient statement as to the proscribed conduct that would justify such
detention.

From Senator Christopher A. Coons

1. Thank you for your testimony and important historical perspective on this critical issue.
Given your experience in the Korematsu case, | am interested in your thoughts on
Attorney General Holder’s recent statement, which defended the view that the
administration has the legal authority to conduct targeted killings of Americans abroad,
under certain circumstances:

“Due process” and “judicial process” are not one and the same,
particularly when it comes to national security. The Constitution
guarantees due process, not judicial process.

The Fifth Amendment guarantees all United States citizens against loss of life or liberty
without “due process of law” (emphasis added). Do you agree that the Fifth Amendment
permits the targeted killing of Americans abroad without any judicial process?

Answer:

No. Though I am not an authority on Constitutional Law, the United States Supreme
Court has made clear that Americans detained abroad are possessed of fundamental due
process rights. Hamdi v. Rumsfeld, 542 U.S. 507, 533 (2004) (holding "that a citizen-
detainee seeking to challenge his classification as an enemy combatant must receive
notice of the factual basis for his classification, and a fair opportunity to rebut the
Government's factual assertions before a neutral decisionmaker").

Given that an American citizen detained abroad is entitled to due process in challenging
the validity of his or her detention, it only stands to reason that the same process, or
greater process, should be ensured prior to the taking of his or her life.

s Congressional Record, March 19, 1942, p. 2726.



34

Bannai Questions for the Record—March 26, 2012
{cont’d)

I would say that due process is the same as judicial process. The issue of whether an
American abroad can be killed would seem to turn on a few key questions: first, whether
the American poses a direct threat and what a direct threat is, and, second, who makes
that determination. In his remarks, Attorney General Holder spoke to the authority of the
United States to use lethal force to “target” U.S. citizens "at least” in circumstances in
which (1) the citizen is a senior operational leader of Al-Qaeda or associated forces; (2)
he or she is actively engaged in planning to kill Americans and poses an imminent threat
of violent attack on the United States; (3) capture is not feasible; and (4) the operation is
conducted in a manner consistent with the law of war. The question is not solely
whether these are good criteria; the question is who decides whether the criteria is
satisfied. 1 find it a frightening proposition that military authorities or the Executive
would themselves, without judicial intervention, determine, for example, who is a
"leader” of a force associated with an enemy; whether the citizen was involved in "active
planning" or posed an "imminent threat"; and whether capture is "feasible” or not.

During World War I1, the President issued a blank check to the military to decide who
should be subject to removal and detention to protect the national security, and, pursuant
to that authority, the military removed over 110,000 persons of Japanese ancestry from
the West Coast and incarcerated them. We now know that the Executive and military
judgments were wrong. The courts are the guardians of our constitutional rights, and
they, not the Executive or military, decide when an immediate, real, and lethal threat can
only be averted by a curtailment of those rights.®

2. What do you see as the problem, if any, with relying upon regulation, military discretion,
or civilian executive discretion in determining the proper scope of fundamental rights as
United States citizens?

Answer:

The courts decide the scope of the rights guaranteed United States citizens under the
Constitution. Neither the military, the Executive, nor Congress can define or determine
the scope of those rights, although the Executive and Congress can take action to ensure
that those rights are protected (as the current bill introduced by Senator Feinstein secks to
do).

To allow the military or the Executive to define the scope of constitutional rights invites
them to trammel on those rights. Their actions must always be subject to judicial review
to ensure that constitutional guarantees are adequately protected.

¢ It should be noted that Mitsuye Endo did file a petition for writ of habeas corpus to challenge her incarceration
during World War II; thus, she had access to the courts to seek review of her detention. However, her petition was
not granted until 2-1/2 years after the initial orders removing Japanese Americans from the West Coast. Ex Parte
Endo, 323 U.S, 283 (1944). Thus, it cannot be said that the writ provided her or other Japanese Americans an
effective, speedy means of seeking judicial review of their unjust detention.
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Questions for Steven Bradbury

Former Acting Assistant Attorney General
and Former Principal Deputy Assistant Attorney General
Office of Legal Counsel
U.S. Department of Justice

1) Some people have compared U.S. actions in the war on terror to restrictions of civil liberties in
previous conflicts. In particular, some critics claim that the use of military detention against
enemy belligerents, as the Supreme Court found was provided for in the Authorization for Use of
Military Force (AUMF), is equivalent to the internment of U.S. citizens of Japanese descent
during the Second World War. [ reject this comparison. Those citizens were innocent of any
wrongdoing and were interned as a result of fear and racism. Today, we face threats from al-
Qaeda and their affiliates that include the recruitment of U.S. citizens and legal permanent
residents to carry out attacks on our soil. These individuals are enemy belligerents, not innocent
civilians.

Questions:

Can you please describe the differences between the internment of U.S. citizens of Japanese
descent during the Second World War and the authority to detain persons covered by the
AUMF?

Tens of thousands of Japanese Americans were detained during World War II based
solely on their country of origin and a generalized belief that some of them might work
for the enemy. The terrorists currently beld in military custody by the United States, for
example at the Guantanamo Bay Naval Base, are being detained because they were
captured abroad by the U.S. military and intelligence services and determined to be
enemy combatants.

The forced internment of innocent Japanese Americans during World War Il was
wrong, and it would never be upheld today under modern Supreme Court due process
jurisprudence. Nor could it be justified under the laws and customs of war. The United
States government held tens of thousands of Japanese Americans in internment camps
during World War 1 under a generalized claim that they posed a threat to national
security simply because of their Japanese heritage, not as prisoners of war or otherwise
as enemy combatants under the laws of war. Unlike the enemy combatants covered by
the Authorization for Use of Military Force of 2001 (the “AUMF”) and the recently
enacted National Defense Authorization Act for Fiscal Year 2012 (the “NDAA"), the
many thousands of innocent Japanese Americans forcibly interned during World War
11 had not engaged in acts of war against the United States or otherwise actively aided
the enemy in supporting hestilities against our Nation; in other words, they were not
eligible for detention under the traditional laws of war.
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Therefore, I do not believe it is fair or accurate to suggest a comparison between the
AUMF or NDAA and the internment of innocent Japanese Americans during World
War Il. The AUMF and NDAA simply confirm that the United States may detain
enemy combatants who have actively supported or engaged in fighting against the
United States on behalf of our enemies in the current, ongoing armed conflict with al
Qaeda, the Taliban, and associated terrorist forces. This authority to detain is
supperted by and fully consistent with the traditional and recognized laws of war, as the
Supreme Court has held, and it is the same authority that any sovereign nation has
when it finds itself in an armed conflict with enemy forees. In further contrast to the
mass internment of many thousands of Japanese Americans during World War Il, 1
have no doubt that it would be exceedingly rare for any U.S. citizen to be held as an
enemy combatant in military custody for any extended period of time, and, indeed, that
has been our experience since 9/11. Furthermore, even in those very rare cases where
military detention might be y, any U.S. citizen or lawful resident who joins
forces with the enemy to make war on the United States and who may be captured or
held in the U.S. will always have the right to challenge the legality of bis detention under
habeas corpus, and in any such proceeding the individual would enjoy the protections of
the Due Process Clause of the Fifth Amendment, as the Supreme Court confirmed in
Hamdi v. Rumsfeld.

Would a U.S. citizen be subject to detention under the AUMEF, the NDAA, and Supreme
Court case law related to the war on terror solely on the basis of his or her race, ethnicity, or
national origin?

Ne. Such an individual would be potentially eligible for military detention only because
of his status as an enemy combatant under the traditional laws and customs of war. As
the Supreme Court recognized in Hamadi v. Rumsfeld, sovereign nations that find
themselves in an armed conflict have the traditional power to detain enemy combatants
until the end of hostilities under the laws of war regardless of the citizenship of the
enemy combatant. But, as the Supreme Conrt also made clear in Hamdi, any U.S.
citizen who is detained in military custody in the U.S. would always have the right to
challenge the legal basis for his detention in a habeas corpus proceeding, and he would
have the rights to basic due process in that proceeding. Race, ethnicity, and national
origin are not grounds for detention as an enemy combatant under the laws and customs
of war, and any attempt by the United States to detain a U.S, citizen in military custody
solely because of his race, ethnicity, or national origin would be incompatible with due
proeess.

Have U.S. citizens been detained en masse on unfounded accusations of terrorism since the
attacks of September 11, 20017

No. Only two Americans have been detained for extended periods in military custody as
enemy combatants under the AUMF—Yaser Hamdi, who was captured fighting for the
‘Taliban on the battlefields of Afghanistan, and Jose Padilla, who was arrested at O’Hare
International Airport on suspicion of entering the United States to carry out terrorist
acts on behalf of al Qaeda. Hamdi eventually relinquished his U.S. citizenship and was
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transferred to Sandi Arabia. Padilla was eventually transferred to law enforcement
custody and was tried and convicted in an Article 11X federal court, and he is now
serving a criminal sentence in federal prison. One other American, John Walker Lindh,
was captured while fighting for the Taliban and was initially detained as an enemy
combatant, but he was quickly transferred to Justice Department custody; he was
charged with crimes in federal court, pleaded guilty, and is also serving a sentence in
federal prison.

In the future, under the AUMF and NDAA, I would expect it to be extremely rare for
any U.S. citizen to be detained as an enemy combatant in military custody for any
prolonged period of time. I believe that any President would be strongly inclined in any
such case to charge the U.S. citizen with federal crimes (potentially inclnding treason) at
the earliest opportunity and to refer him to the custody of the Department of Justice for
criminal trial proceedings in an Article Il federal court.

What about aliens held on material witness warrants or illegal immigration charges? Can you
please explain why those were justified and how they differ from both the internment of U.S.
citizens of Japanese descent during the Second World War and the detention authority at issue
with $.2003?

Both of these forms of custody are specifically authorized by statute, each is subject to
judicially enforced limitations, and each requires particularized and individualized
factual determinations that justify the limited detention.

The material witness statute, 18 U.S.C. § 3144, permits federal law enforcement
authorities to obtain a judicial warrant to detain temporarily an individual whe has
information material to a pending criminal justice proceeding, including 2 grand jury
proceeding, where the Government can show to the satisfaction of a judge that thereis a
significant risk the individual would flee and evade a subpoena if not taken into
temporary custody. The custodial authority provided by the material witness statute is
limited in duration, must be incident to and for the purpese of advancing a particular
criminal proceeding, and is not designed to provide a means for obtaining eritical
intelligence information from the witness. The use of the material witness statute to
hold persons suspected of involvement in terrorist-related activity for temporary periods
has been reviewed and, with certain exceptions, upheld by the courts in several decisions
since 9/11.

Under the immigration laws, the Attorney General is authorized upon warrant to
apprehend and detain an alien pending removal proceedings where the alien has
committed certain effenses or is suspected of activity posing a danger to national
security. See 8 U.S.C. §1226. In general, if an alien is ordered removed following
removal proceedings, the Attorney General is directed to detain the alien in custody for
up to 90 days pending removal, and if removal cannot be completed within 90 days, the
alien is subject to supervised release pursuant to regulations issued by the Attorney
General. Seeid. § 1231.
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If, however, the Attorney General certifies that there are reasonable grounds to believe
the alien is engaged in or is likely to engage in terrorist activity, espionage or sabotage,
or plotting to overthrow the government of the United States, the Attorney General is
required to detain the alien and to initiate removal proceedings or criminal charges
against the alien within seven days of taking the alien into custody. See id § 1226a(a). If
no criminal charges are filed and removal does not appear likely in the foresceable
future, the Attorney General is authorized to detain an alien subject to such certification
for periods of up to six months, but only if the Attorney General determines that release
of the alien will threaten the national security of the United States or the safety of the
community or any person. Id § 1226a(a)(6). In order to continue to hold the alien in
custody, the Attorney General is required to review and reconsider that determination
each six months, and the Attorney General’s determinations are subject to judicial
review and challenge in habeas corpus proceedings in federal court with appeal to the
D.C. Circuit. See id. §§ 1226a(a)7), 1226a(b). (These latter provisions were enacted by
Congress following the Supreme Court’s decision in Zadvydas v. Davis, 533 U.S. 678
(2001), in which the Court held (1) that an alien found to be removable from the United
States could challenge his continued detention in a habeas corpus proceeding, and

(2) that, in light of significant due process concerns and in the absence of specific
statutory authorization from Congress, the immigration laws would be construed to
permit detention of the alien beyond the ordinary 90-day removal period only for a
reasonable period of time, which the Court presumptively deemed to be six months.)

Accordingly, the custodial detention authorities provided by the material witness statute
and the immigration laws are quite different from the World War Il internment of
Japanese Americans because they are (1) subject to judicially reviewed and enforced
statutory limitations, (2) require particularized and individualized factual
determinations, and (3) do not allow for indefinite detention. These specific statutory
authorities are also different from the military detention authority available under the
AUMF and NDAA because they are not based on the traditional laws of war and are not
limited to enemy combatants who have supported or engaged in armed hostilities
against the United States.

2) Itis highly unlikely that a President would actually place a U.S. citizen in military custody.
President Bush did it twice, with Jose Padilla and Ali al-Marri, and each case was very
controversial. These cases generated substantial litigation in lower courts, and there were serious
risks with how the Supreme Court would handle them. For those reasons, at the end of the day,
President Bush transferred Padilla and al-Marri to federal civilian custody and charged them with
federal crimes. Nevertheless, there may be an emergency situation, for example, in whicha U.S.
citizen conld be interrogated for intelligence more effcctively in military custody than in civilian
custody, where he may demand a lawyer or insist on his right to silence. Even in such a case, the
U.S. citizen would have the right to petition a federal court for a writ of habeas corpus and have
his detention reviewed by a neutral decision-maker. Furthermore, in his signing statement to the
National Defense Authorization Act (NDAA), President Obama specifically said that he would
not place a U.S. citizen in military custody. Thus, there are already constraints—legal, political,
and practical—on using military detention authority against a U.S. citizen. If it were nevertheless
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necessary, there would have to be a very serious reason for it. This bill would inhibit the
President from acting in those cases. These facts raise the question of whether 8.2003 is really
necessary—especially when it may have unintended consequences or may unduly restrict the
President’s authority to respond to emergency situations.

Questions:

Can you please describe the case law that guarantees the right to petition for a writ of habeas
corpus by a U.S. citizen in military detention?

The principal case is Hamdi v. Rumsfeld, 542 U.S. 507 (2004). In Hamdi, five members of
the Supreme Court-concluded that Yaser Hamdi, a U.S. citizen who was eaptured on the
battlefields of Afghanistan fighting for the Taliban and who was held in military custody
in a brig in the United States, could challenge his status as an enemy combatant and the
legality of his detention in a habeas corpus proceeding, and the Court ruled that due
process guaranteed Hamdi the right to receive notice of the factual basis for his classifi-
cation and a fair opportunity to rebut the government’s factual assertions before a
neutral decision maker and that Hamdi had a right to counsel in pursuing such a
challenge. See id. at 524-39 (plurality opinion of Justice O’Connor for four members of
the Court); id. at 553 (opinion of Justice Souter concurring in relevant part). The Court
emphasized that these due process rights are a bulwark that help to prevent the kind of
abuse of executive power in warfime that characterized the mass internment of Japanese
Americans in World War II. See id. at 535 (plurality opinion) (citing Justice Murphy’s
dissent in Korematsu v. United States).

Also relevant to this question is the Supreme Court’s decision in Boumediene v. Bush,
553 U.S. 723 (2008), in which the Court held (1) that alien enemy combatants detained in
military custody at the Guantanamo Naval Base had a constitutional right to babeas
corpus review, and (2) that the alternative review procedures enacted by Congress in the
Detainee Treatment Act of 2005 did not provide an adequate substitute for traditional
habeas corpus review. Although Boumediene addressed the situation of alien enemy
combatants, not U.S. citizens, there can be little doubt that the rights of U.S. citizens to
petition for habeas corpus are equal, and likely greater, than the rights of the aliens
whose claims were at issue in Boumediene. The Court’s holding that the Constitution
limits Congress’s ability to preclude habeas corpus review would plainly apply to
protect the rights of U.S. citizens similarly held in military custody.

What rights would be protected by a federal court in reviewing a petition for a writ of habeas
corpus?

The rights protected in a habeas corpus proceeding would include the right of habeas
corpus itself, which is guaranteed by Article I, Section 9 of the Constitution, and the
rights guaranteed to all U.S. citizens and lawful resident aliens by the Due Process
Clause of the Fifth Amendment. The basic contours of these rights are summarized by
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the Supreme Court in Hamdi v. Rumsfeld, 542 U.S. 507, 524-39 (2004) (O’Connor, J.,
plurality opinion), and Bowmediene v. Bush, 553 U.S. 723 (2008), discussed above.

e  Would a federal court have the ability to order the President to release a U.S. citizen or LPR
from military detention?

Yes. Habeas corpus would give the detainee the right to challenge the legality of his
detention in federal court, and if the court determined that there was no legal basis for
his detention (for example, that he did not meet the definition of an enemy combatant
who is subject to military custody under the AUMF and NDAA), the court would have
authority to order his release.

e Some have argued that the benefits of military custody for intelligence gathering are
superseded by the “public safety exception” to Miranda. Can you please explain why the
public safety exception would not be enough to guarantee intelligence gathering capability in
some cases?

Depending on the particular circumstances, the so-called public safety exception to
Miranda may pot be sufficient in scope or duration to permit effective intelligence
gathering from a captured terrorist combatant. The exception provides a narrow
exception to Miranda warnings where law enforcement has an objective basis to question
a suspect in order to address and neutralize an imminent and immediate threat to police
safety or the safety of the public. See New York v. Quarles, 467 U.S. 649 (1984). The
exception was recognized to permit focused, on-the-scene questioning by police in order
to locate a nearby loaded gun. In such narrow circumstances, the answers to such
questions and the information gleaned from those answers may be admissible in a
criminal trial against the suspect. Beyond these narrow circumstances, the application
of the public safety exception to Miranda remains unclear. In particular, its potential
application in the context of the War on Terror to more prolonged intelligence
questioning would be uncertain and would inevitably be subject to the discretion of
courts on a case-by-case basis. Although the exception could potentially be expanded
and formalized by statute for purposes of its application in the War on Terror, in the
absence of such a statutory expansion, the contours of the exception are likely to remain
nebulous and limited to the most immediate and exigent types of threats.

3) The Supreme Court, in the Hamdi case, held that the President had the authority under the
Authorization for Use of Military Force (AUMF) to detain a U.S. citizen who was captured on the
battlefield in Afghanistan, since the AUMF provided him the power to take all necessary
measures to fight al-Qaeda, the Taliban, and associated forces, and detention of enemy
combatants is a fundamental war power. The Court did not address the guestion of the President’
inherent authority as Commander-in-Chief to detain enemy combatants.
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Questions:

Please describe the Constitutional concerns with this bill.

While I am confident that it would be an extremely rare occasion for any U.S. citizen to
be held for an extended period in military custody, in addressing the constitutional
issues raised by the proposed legislation, we need to consider the possibility that there
could well be extraordinary circumstances during an armed conflict when the President
may determine that it is necessary to detain a U.S. citizen as an enemy combatant
consistent with the laws of war. In my view, when considered in light of that possibility,
the proposed legislation raises substantial problems, including both serious constitu-
tional concerns and significant practical issues.

In Hamdi, a majority of the Supreme Court recognized that the power to detain enemy
combatants is a “fundamental” incident of the use of military force. Thus, it is one
essential element in the bundle of sovereign powers that a nation may exercise under the
laws and customs of war. Under our Constitution, the autherity to decide how the
United States will exercise this bundle of sovereign powers (in other words, how we will
use the fandamental incidents of military force in accordance with the laws of war) is
assigned to the President, as the commander of the Armed Forces. See U.S. Const. Art.
H, § 2. S. 2003, however, would purport to deny the President the authority to use one
fundamental and accepted incident of military force when prosecuting an authorized
armed conflict. In effect, this legislation would attempt to remove from the President’s
command one of the essential elements in the bundle of sovereign powers that comprise
the use of military force, as reflected in the laws and customs of war.

Under our Constitution, Congress has an important share in the war powers of the
United States. In addition to the power to declare war, Congress has the power to
appropriate the funds necessary to support the military, to make rules for the regulation
of the Armed Forces, to define and punish offenses against the law of nations, and to
make rules concerning captures on land and water. See U.S. Const. Art. 1, § 8. In
particular, the power to make rules concerning “captures” could be construed to
support a restriction on the disposition or treatment of U.S. citizens who are captured as
enemy comnbatants in wartime. Nevertheless, historically, Congress has been careful to
exercise its constitutional powers in ways that preserve the full and appropriate scope of
the President’s discretion to take actions necessary to protect the United States in
furtherance of his duties as Commander in Chief.

S. 2003 also raises constitutional concerns by purporting to deny the President the
ability to detain U.S. citizens as enemy combatants as a general matter, in any and all
future conflicts, not just in the present armed conflict with al Qaeda and associated
forces. The legislation would thereby purport to bind future Congresses and to shift to
the President the burden in ail future conflicts of obtaining from Congress an express
statutory authorization for such detention. Such a burden could seriously impede the
President’s ability to defend the Nation from attack, including in extraordinary



42

circumstances when the threat facing the country is acute and there is a need to act with
urgency.

The constitutional tensions created by S. 2003 may lead to at Jeast three types of
practical difficulties that could impede the effective conduct of the War on Terror.
First, it is a central strategy of al Qaeda and the terrorist organizations affiliated with al
Qaeda to recruit U.S. persons, including within our country, to carry out attacks against
the United States. The threat of homegrown terrorists acting in coneert with foreign
organizations is likely to increase. Unfortunately, S. 2003 would have the effect of
reducing the flexibility of the United States to respond to that growing threat by
eliminating the possibility of holding such combatants consistent with the traditional
laws of war. Second, if we capture on our soil a U.S. eitizen or lawful permanent
resident who is such an enemy recruit and has been actively involved in carrying out, or
is otherwise aware of, an unfolding plot by a foreign power against the United States,
this proposed legislation could seriously impede our ability to gather critical intelligence
from that combatant through military questioning. By requiring that criminal charges
be brought against the detainee as a condition of his continued detention, S. 2003 would
threaten to disrupt the practical opportunity to conduct such intelligence gathering.
Finally, the information on which the United States bases the decision to detain the
individual as an enemy combatant may constitute sensitive classified intelligence
information or military secrets that we must protect from disclosure. The requirement
to bring criminal charges contemplated by S. 2003 would impese a greater risk of
disclosing such information to our enemies than would ordinarily be the case in habeas
review proceedings.

Can Congress, as contemplated by this bill, on the one hand provide the President with the
authority (or even the obligation) to wage war but restrict his ability to do so with what he
Supreme Court has labeled powers “fundamental” to waging war?

Congress has the power to declare war, and it may support and authorize the use of
military force by statute without a declaration of war, as it did in the AUMF. But once
Congress has acted to trigger or sanction the exercise of the sovereign powers of the
United States to use all necessary and appropriate military force to defeat an enemy, the
authority to decide whether, when, and how to use the fundamental incidents of military
force in pursuit of that national goal is granted to the President. That is the consistent
constitutional balance we bave followed throughout our history. S. 2003 would threaten
to raise very serious coustitutional tension by creating a real risk that the President’s
exercise of his wartime authorities as Commander in Chief in particular circumstances
could come into conflict with Congress’s statutory commands. See Youngstown Sheet &
Tube Co. v. Sawyer, 343 U.S., 579 (1952).

Is there a precedent for Congress restricting the fundamental war-fighting powers of the
President?

1 am not aware of a direct precedent for the restriction proposed in S. 2003.
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¢ If Congress can restrict the President’s detention authority, can it restrict other war-fighting
capabilities, such as using special forces or particular weapons?

I am doubtful that Congress could de so or that it would attempt to do so, but the
enactment of S. 2003 would be a step in that direction and would raise serious
constitutional concerns that Congress may be embarking on a path that could lead to
such legislative efforts to interfere with or micromanage the President’s choice and
conduct of war-fighting tactics.

4) President Obama, despite campaigning in part against President Bush’s conduct of the war on

5)

global terror, has continued many of President Bush’s policies, such as the use of military

- commissions and detentien at the U.S. Navy base at Guantanamo Bay, Cuba. Furthermore;-

despite then-candidate Obama’s criticism of President Bush for issuing “signing statements,”
giving notice to interpret statutes so as not to infringe on Presidential authority under the
Constitution, and then-candidate Obama’s promise not to issue them, almost from the beginning
of his Administration, President Obama has, in fact, issued signing statements many times.
Indeed, he issued a lengthy signing statement on the National Defense Authorization Act
(NDAA) of 2012, declaring that he would ignore those provisions that he disagreed with.
Questions: .
e In your testimony, you said that if you were still at the Office of Legal Counsel (OLC), you
would recommend that the President oppose $.2003. Do you believe, based on your
experience, that any OLC official, regardless of the political party, would recommend that a
President oppose $.2003 or a similar bill, out of concemn for Presidential authority? If so,
please explain why.

Yes, I believe so. OLC’s approach to the separation of powers between the branches,
particularly when it involves protecting and preserving the President’s constitutional
authorities as Commander in Chief, has been and continues to be broadly consistent
across administrations, regardless of political party.

e Do you believe, based on President Obama’s past issuance of signing statement on matters
involving Presidential authority, that he would issue a signing statement on S.2003?

I think it is quite likely.

S.2003 is intended to clarify the legal authority for detention of U.S. citizens, but it may make it
more complex. The Presidents’ detention authority in the war or terrorism has been litigated
extensively for ten years. The standards for habeas corpus review have been litigated, and
continue to be litigated in the D.C. Circuit, in numerous cases involving detainees at Guantanamo
Bay. The court rulings are not always clear, especially in many cases that have only plurality
decisions and where the full impact of the controlling opinion is not obvious, Even when
Congress has attempted to provide statutory guidance, such as in the Military Commissions Act,
courts {including the Supreme Court) have not interpreted Congress’s actions the way they were
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intended. Inserting a new statute would needlessly complicate this landscape, providing litigants
with more opportunities to challenge government measures to fight terrorism and providing
courts with more opportunities to interfere in military decision-making.

Questions:

Since it would amend the Non-Detention Act to explicitly cover wartime operations, could
$.2003 interfere with current authority to detain enemy combatants, including U.S. citizens,
abroad?

It should not directly interfere with military detention authority abroad, but it could
well create arguments that might be raised by detainees in court proceedings.

If' S. 2003 had been ]aw,. would the military have been able to detain the U.S. citizen who was
among the Nazi saboteurs in the Quirin case?

1f the proposed law had existed in 1942, it would have prohibited by ifs terms the
detention of the U.S. Nazi saboteur in military custody.

1 5.2003 had been law, would the military have had the authority to detain Major Nidal
Hasan after he killed 13 people and wounded 29 at Fort Hood, Texas?

As 2 member of the U.S. Armed Forces, Major Hasan could still have been detained in
nilitary custody under the Uniform Code of Military Justice, which provides universal
jurisdiction for the Department of Defense over members of the U.S. military. If S, 2003
had been law, however, by its terms it would have barred Major Hasan from being
detained in military custody as an enemy combatant under the AUMF, even if the
evidence clearly showed that his actions were taken in active league with and in support
of armed hostilities against the United States by a foreign enemy power, such as al
Qaeda in the Arabian Peninsula.

The bill states that it applies retroactively to the Authorization to Use Military Force (AUMF)
against al-Qaeda, the Taliban, and associated forces. What impact would it have on cases that
have already been decided, or are in the pipeline?

I would not expect it to have a retroactive effect on cases already concluded. I do not
know whether there are cases currently in the pipeline where S. 2003 would have an
effect; that question is better answered by the Departments of Justice and Defense.

If enacted, would this bill be subject to litigation? And would this help or complicate the
question of the President’s detention authority?

T expect it would definitely generate legal challenges that would need to be litigated, and
1 do believe it would significantly complicate the President’s ability to detain dangerous
enemy combatants covered by S. 2003 in milifary custody should he determine it
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necessary to do so—for example, to protect the United States from an unfolding terrorist
plot being carried out by a homegrown cell of al-Qaeda-affiliated terrorists.

o Near the end of the hearing, Senator Feinstein stated that flexibility is paramount in
determining whether civilian or military detention is utilized. I agree with this statement.
However, in your opinion, would $.2003 provide the operational flexibility to the Executive
Branch Senator Feinstein discussed, or would it put in place a rigid structure that would limit
the options for the President to detain those who take up arms against the United States?

1 believe S. 2003 would significantly undercut the President’s flexibility and would
therefore work directly against the goal articulated by Senator Feinstein.

6) On Monday, March 5th, Attorney General Holder gave a speech on national security matters to
students at Northwestern University School of Law. In his speech, Attorney General Holder
discussed a number of national security issues, including the Authorization for Use of Military Force
(AUMF), the Foreign Intelligence Surveillance Act (FISA), adjudication of al Qaeda terrorists via
civilian courts or military commissions, and the authority to kill American citizens working for al
Qaeda abroad. Specifically, in discussing the President’s unilateral authority to kill an American
citizen abroad, Attorney General Holder stated, ““Due Process’ and ‘judicial process’ are not one and
the same, particularly when it comes to national security. The Constitution guarantees due process,
not judicial process.” Attorney General Holder further argued that “[t]he Constitution’s guarantee of
due process is ironclad, and it is essential — but, as a recent court decision makes clear, it does not
require judicial approval before the President may use force abroad against a senior operational
leader of a foreign terrorist organization with which the United States is at war — even if that
individual happens to be a U.S. citizen.” The Attorney General thus argued that the President has the
constitutional power to authorize the targeted killing of an American citizen without judicial process.

Questions:

o Attorney General Holder’s argument about authority to kill Americans abroad is predicated
on the notion that the Executive Branch is the preeminent constitutional entity when dealing
with matters of national security. Do you believe that the legislative restrictions on detention
outlined in S.2003 are consistent with this notion?

No, I do not believe they are.

« How would Congress’s enactment of 8.2003 square with the Attorney General’s argument?
Wouldn’t it call into question the President’s unilateral authority for targeted killings?

S. 2003 only purperts to apply to persons apprehended in the United States, and I have
no reason to believe that the Attorney General would approve the targeting of U.S.
persons in the United States for lethal military force. Nevertheless, it might create
arguments that could be raised in a court challenge, depending on the circumstances.
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If S.2003 were enacted, would it provide a precedent for Congress also to pass legislation
restricting the President’s ability to target American citizens abroad without judicial process?

It would certainly provide a precedent for restricting the President’s military authority
by statute, and I would be concerned that Congress might try to build on that precedent
in the future, including by extending it to protect U.S. persons found abroad.

L]

7) During your testimony, you mentioned some of the inherent difficulties in trying terrorism cases
in Federal District Courts and mentioned the Classified Information Procedures Act (CIPA) as a tool
to protect classified information. While CIPA has not been updated since September 11, 2001, it has
been used with more and more frequency.

Questions:

Is the Classified Information Procedures Act (CIPA) sufficient to adequately protect classified
information in a public, civilian trial?

1 have no reason to question the adequacy of CIPA in most criminal trials in Article I
courts. I would point out, however, that CIPA’s classified evidence procedures differ in
significant respects from the classified evidence procedures applicable to trials of alien
enemy combatants for war crimes conducted under the Military Commissions Act, as
amended. In particnlar, the classified evidence provisions applicable to the military
commissions process include specific added protections for the sources, methods, and
activities by which classified evidence is acquired. Those protections provide, for
example:

“When trial counsel seeks to infroduce evidence before a military commission
under this chapter and the Executive branch has classified the sources, methods,
or activities by which the United States acquired the evidence, the military judge
shall permit trial counsel to introduce the evidence, including a substituted
evidentiary foundation pursuant to the procedures described in subsection (d),
while protecting from disclosure information identifying those sources, methods,
or activities, if —{A) the evidence is otherwise admissible; and (B) the military
judge finds that—(i) the evidence is reliable; and (ii) the redaction is consistent
with affording the accused a fair trial.”

10 U.S.C. § 949p-6(c)}(2). Such a provision is likely to be of particular importance where
the proof of the alien enemy combatant’s guilt depends on information gathered by the
military and intelligence agencies through the use of exceptionally sensitive intelligence
sources and methods. CIPA does not include a comparable provision.

In addition, consistent with international standards for war crimes tribunals, the
military commissions process permits a wider use of hearsay evidence (subject to judge-
approved reliability and fairness requirements) than is available in Article ITY criminal
trials. The combination of hearsay rules and the additional protections for classified
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sources and methods under the Military Commissions Act allows greater flexibility in
the presentation of evidence during the trial process for military commissions.

Does CIPA need to be updated or reformed? If so, what types of reforms would be necessary
to fix the Act and provide greater protection for classified information?

If S. 2003 became law, the Executive Branch would be required to charge the enemy
combatants covered by this provision with criminal offenses, including in situations
where the combatant is being held on the basis of sensitive and classified national
security information. In certain circumstances, this requircment may create a nced to
modify the provisions of CIPA to be more protective of sensitive intelligence sources and
methods so as to prevent disclosure to al Qaeda and other terrorist organizations. 1
would, however, defer to the Department of Justice on whether any amendments to
CIPA may be needed, either in the absence of S. 2003 or if it were to become law.

* * *

Please note that in addition to the above answers, I am also attaching for the record
copies of two letters concerning a subject raised by a Member of the Committce during
the February 29, 2012 hearing on S, 2003.
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AMERICAN UNIVERSITY
STEPHEN I VLARECK

Professor of Law and
Associate Dean for Scholarship

March 22, 2012

Hon. Patrick J. Leahy

Chairman

United States Senate Committee on the Judiciary
Washington, DC 20510-6275

Dear Chairman Leahy:

Thank you, once more, for the opportunity to testify before the Committee at
its February 29 hearing on “The Due Process Guarantee Act: Banning Indefinite
Detention of Americans.” Further to your letter of March 8, please find below my
answers to the Questions for the Record submitted by Senators Klobuchar and
Coons.

Please do not hesitate to let me know if there is any further information or
assistance that T can provide to the Committee.

Sincerely yours,

2 Y

Stephen 1. Vladeck

Questions from Senator Klobuchar:

Q: Do the guidelines released recently with respect to the Nutionul Defense
Authorization Act provide clear greidance, in your view, to law enforcement on
how potential enemy combaianis are to be handled while in the custody of lear
enforcement?

A It is my opinion that Presidential Policy Directive 14 (“"PPD-14"), issued on
February 28, 2012, does provide clear guidance to law enforcement officers at
the local, state, and federal level on the steps to follow in any instance in
which an individual is taken into custody who may be subject to “mandatory
military detention” under section 1022 of the National Defense Authorization
Act for Fiscal Year 2012 (“NDAA™). First, with regard to local and state law
enforcement officers, PPD-14 expressly provides [in § I(E)] that
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Vladeck Questions for the Record-—March 22, 2012
(cont’d)

The requirement in section 1022(a) of the NDAA does not apply to
individuals arrested by, or otherwise taken into the custody of, State or
local law enforcement agencies, and the procedures and requirements
set out in this Directive shall not apply while individuals are held in
the custody of State or local law enforcement agencies.

Thus, PPD-14 is clear that local and state law enforcement officers are
expected to take no additional steps when it comes to the detention of
individuals whom they have reason to believe might be subject to mandatory
military detention under the terms of the NDAA. As for federal law
enforcement officers, § 111 of PPD-14 sets out detailed procedures to be
followed in any case in which the relevant officials have “probable cause” to
believe that an individual in custody is a “covered person” under section
1022, and therefore potentially subject to mandatory military detention.
Those procedures include mandatory notice to the Attorney General;
screening for probable cause; and a requirement that the Attorney General—
and not the originating law enforcement officer-——make the ultimate
determination whether or not section 1022 applies to a particular detainee.
Although the Attorney General is empowered to issue further implementing
regulations with regard to that determination, PPD-14 is clear on its face
about the role of the originating / arresting law enforcement officers.

Do the guidelines provide clear guidance, in your view, to law enforcement on
the procedures through which enemy combatants will be transferred to
military detention?

It is my opinion that PPD-14 provides guidance to law enforcement on the
disposition of those individuals who are subject to “mandatory military
detention” under section 1022, i.e., non-citizens who are a “covered person”
under section 1022 and not subject to a national security waiver. As the
NDAA itself makes clear, this disposition does not necessarily have to include
transfer to military detention. After all, section 1022(a)(1) only requires
military detention in such cases “pending disposition under the laws of war,”
and section 1021(c)(3) identifies “Transfer for trial by an alternative court or
competent tribunal having lawful jurisdiction” as one of those dispositions.

To that end, ¥ IV of PPD-14 articulates basic procedures to follow in order to
“implement” determinations that a specific detainee is a covered person not
subject to a national security waiver. As it describes,

The FBI or any other Federal law enforcement agency that has
taken a Covered Person into custody shall, in consultation with the
Attorney General and the Secretary of Defense, ensure that any
transfer to U.S. military custody occasioned by a Covered Person
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{cont’d)

determination does not result in the interruption of any ongoing
interrogation, the compromise of any national security investigation, or
the interruption of any ongoing surveillance or intelligence gathering
with regard to persons not already in the custody or control of the
United States.

Moreover, § IV goes on to bar transfer to military custody “unless and until”
the FBI director (or his designee) determines that the above is true. Although
PPD-14 does not specify procedures to follow subsequent to that
determination, it is clear as to what must take place up to that point.

Bevond the recent guidelines, is there any other guidance, or any established
sets of prolocols, with respect to the investigation, detention, or transfer of
terrovigsm suspects by law enforcement?

Because section 1022 of the NDAA creates a novel and unprecedented
detention requirement, I am unaware of any systematic (and public) protocols
governing the investigation, detention, and transfer of terrorism suspects by
law enforcement along the lines contemplated by section 1022 of the NDAA.
That said, there is no immediately obvious reason why procedures,
guidelines, and protocols that otherwise govern ordinary investigation and
detention of criminal suspects would not also apply in these cases. As for
transfer of suspects, there are well-established rules governing the transfer of
criminal suspects from the custody of one jurisdiction to another, including as
between civilian and military federal law enforcement officials. I see no
reason why law enforcement officers would need to deviate from these
established practices in cases arising under the NDAA.

Questions from Senator Coons:

Q:

Thank you for your testimony and for sharing vour expertise with the
committee. Some of my colleagues have asserted that due process rights for
United States citizens are sufficiently protected by the ability o petition a
court via the writ of habeas corpus, as provided under Hamdi v. Rumsfeld.
542 U.S. 507 (2004). The writ, however, provides substantially less due
process rights than would otherwise be afforded to detained citizens awaiting
a formal charge. What substantive and procedural due process protections are
lacking in a habeas proceeding as compared to a formal charge of terrorvism.
murder, or sedition?

Justice Kennedy made this exact point quite eloquently in Boumediene v.
Bush, 553 U.S. 723 (2008). As he explained, “Habeas corpus proceedings need
not resemble a criminal trial, even when the detention is by executive order.”
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(cont’d)

Id. at 783. Thus, in the Guantanamo habeas proceedings, the D.C. Circuit
has held that the government need only establish by a preponderance of the
evidence (i.e., 50.1%), that the individual in question is “part of or
substantially supported al-Qaeda, the Taliban, or associated forces.” See, e.g.,
al-Bihani v. Obama, 590 F.3d 866 (D.C. Cir. 2010). That standard is
unguestionably far easier to satisfy than the requirement in a criminal case
that the government prove beyond a reasonable doubt that the defendant
committed a specific crime.

More than that, though, the critical difference between habeas corpus
proceedings and criminal prosecutions is that the Supreme Court has
consistently held the former to be “civil,” and therefore proceedings in which
the protections of the Sixth and Eighth Amendments (among others) do not
apply. To similar effect, the privilege against self-incrimination protected by
the Fifth Amendment only prevents the government from compelling
individuals to be a witness against themselves in a criminal case. No
comparable constitutional rule bars the admissibility of such evidence in civil
proceedings. And although the Due Process Clause of the Fifth Amendment
applies to both civil and criminal proceedings, some of the rules the Court has
read into that provision (including, for example, the requirement that
prosecutors disclose potentially exculpatory evidence articulated in Brady v.
Maryland) have no bearing in civil suits challenging executive detention.

I do not mean to offer an exhaustive list of the rights that are available to
criminal defendants that are unavailable in a habeas proceeding. Suffice it to
say, though, that the government’s burden is dramatically higher in the
former, and the constitutional protections for the detainee far less robust in
the latter.

As some of my colleagues noted in the hearing, the concept of the “battlefield”
may extend to all parts of the world, including United States soil. In light of
this, what is your understanding of the breadth of the court’s ruling in Hamdi
v. Rumsfeld regarding the scope of the federal government'’s ability to detain
indefinitely a United States cilizen found “on the baitlefield’™?

In my view, Hamdi is a remarkably narrow ruling, and the specific and
careful language employed by Justice O’Connor in her opinion for the
plurality is instructive. First, Justice O’Connor held only that “Congress has
clearly and unmistakably authorized detention in the narrow circumstances
considered here.” 542 U.S. at 519 (emphasis added). As she elaborated,
“There can be no doubt that individuals who fought against the United States
in Afghanistan as part of the Taliban, an organization known to have
supported the al Qaeda terrorist network responsible for those attacks, are
individuals Congress sought to target in passing the AUMF.” Id. at 518
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(emphasis added). Tellingly, Justice O’Connor tied detention authority not
just to the location of capture (Afghanistan), but to the nature of the U.S.
military deployment therein:

If the practical circumstances of a given conflict are entirely unlike
those of the conflicts that informed the development of the law of war,
four understanding of the government’s detention authority] may
unravel. But that is not the situation we face as of this date. Active
combat operations against Taliban fighters apparently are ongoing in
Afghanistan. The United States may detain, for the duration of these
hostilities, individuals legitimately determined to be Taliban
combatants who “engaged in an armed conflict against the United
States.” If the record establishes that United States troops are still
involved in active combat in Afghanistan, those detentions are part of
the exercise of “necessary and appropriate force,” and therefore are
authorized by the AUMF.

Id. at 521 (citations omitted). It seems only fair to read this passage as
suggesting that, once U.S. troops are no longer “involved in active combat in
Afghanistan,” the question whether the AUMF authorizes detention will have
to be reached anew. Regardless, I do not believe there is any way to read
Hamdi as supporting the idea that the AUMF authorizes detention of
individuals seized anywhere in the world. To the contrary, Hamdi appears to
support, at most, the detention of individuals picked up in Afghanistan while
U.S. forces are engaged in combat operations there. And while the analysis
employed by the Hamdi plurality might also apply to the detention of
individuals captured on other “hot” battlefields, it is not immediately obvious
that the result in such a case would necessarily follow. Hamdi by no means
cuts against that outcome; I just don’t think it clearly supports the
government’s detention authority in any cases other than those specifically
described by Justice O’Connor.

In o speech at the Northwestern University Low School on March 5, 2012,
Attorney General Holder stated:

Let me be clear: an operation using lethal force in a foreign country,
targeted against ¢ U.S. citizen who is o senior operational leader of al
Qaeda or associated forces, and who is actively engaged in planning to
kill Americans, would be loweful at least in the following circumstances:
First, the U.S. government has determined, after a thorough and
careful review, that the individual poses an imminent threat of violent
attack against the United States; second, capture is not feasible; and
third, the operation would be conducted in a manner consistent with
applicable law of war principles.

w
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In your view, what are the relevant “law of war principles” that protect U.S.
citizens abroad from extrajudicial killing, and what process exists to
guarantee that they are followed?

To the first part, I would respectfully refer you to the Report of the U.N.
Special Rapporteur on Extrajudicial, Summary, or Arbitrary Executions,
Philip Alston, a copy of which is available at
hitp//www2.ohchr.org/english/bodies/hreouncil/docs/14session/A HRC. 14.24.
Add6.pdf. Professor Alston’s report carefully and comprehensively
summarizes the relevant international law principles governing “targeted
killing” cases, and there is little I could hope to add to his analysis.

As for the process that exists to guarantee that these principles (along with
whatever requirements domestic law imposes in such cases) are followed, I do
not believe adequate public information exists with which I can address this
issue. As I wrote in a more detailed evaluation of the Attorney General’s
speech posted at the “Lawfare” blog
(http//www.lawfareblog.com/2012/03/more-on-the-holder-speech/),

the Attorney General did at least pay lip-service to the Mathews test
[for assessing how much process is due], and to the seven criteria that
appear to be the government’s prerequisites to the use of such force.
But the real questions have never been about those seven criteria
(most of which had been a matter of rough consensus for some time);
it’s been about the decisionmaking process. Who decides? How? What
goes into the question of whether the threat is “imminent,” or, as
importantly, that there is no feasible option for capture or other forms
of incapacitation without undue risk? How much room is there for
contrary views? How hard do we try to investigate other potential
outcomes with the assistance of our foreign partners? What happens
iffwhen we make a mistake?

My own view is that, contrary to the Attorney General, it is impossible to be
sure that a purely internal, non-adversarial process will be sufficient to
ensure compliance with both international and domestic law rules. As Justice
Jackson put it, “due process of law is not for the sole benefit of an accused. It
is the best insurance for the Government itself against those blunders which
leave lasting stains on a system of justice but which are bound to occur on ex
parte consideration.” Shaughnessy v. United States ex rel. Mezei, 345 U.S.
206, 225 (1953). Without a better public understanding of what the internal
process is, I'm afraid that it is impossible to evaluate its sufficiency as a
matter of domestic or international law.

6
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Using science and medicine to stop human rights violations

SUBMISSIONS FOR THE RECORD

Testimony of Dr. Scott Allen, MD
Associate Professor of Medicine, University of California, Riverside,
Medical Advisor, Physicﬁans for Human Rights

‘The Senate Judiciary Committee Hearing
“Due Process Guarantee Act: Banning indefinite Detention of Americans”
Wednesday, February 29, 2012

t am a Clinical Associate Professor of Medicine at the University of California, Riverside
and a medical advisor to Physicians for Human Rights. PHR is an independent, non-profit
organization that uses medical and scieﬁtiﬁc expertise to investigate human rights violations
and advocate for justice, accountability, and the health and dignity of all people. We are

" supported by the expertise and passion of health professionals and concemed citizens
alike. : ’

1 'am very grateful for the obpor’tunity to submit my written testimony to the Senate
Judiciary Committee in a hearing fegarding the “Due Process Guarantee Act of 2011” and |

‘would ike to thank Chairman Senator Leahy and Senator Feinstein as well as the other
Members of this Committee for holding this important and timely hearing.

| have worked in the field of correctional health for over fourteen years including full-time
work in a state prison facility as both a primary care doctor and a'medical director. In
addition, ! haQe also worked with refugee and immigrant populations in indefinite detention
situations. Finally, | worked on and oversaw the report, Punishment Before Justice:
indefinite Detention, which was issued by Physicians for Human Rights in June 2011, This
report, as well as my recent letter to tﬁe editor of the New York Times regarding the medical
effects of indefinite detention, are attached as exhibits to my teéﬁmony.‘

Indefinite detention refers to a situation in which the government places individuals in

custody without informing them when—if ever—the detainee will be released. Indefinite

¥ The full report is also available at hitps://s3.amazonaws.com/PHR_Reports/indefinite-detention-june2011.pdf.
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detention is vastly different from imprisonment because the detainee does not know
whether he will be charged with crimes, if he will receive a trial or hearing, when he will see
his family again (if ever), or if he will ever be released. Yet, a person indefinitely detained is
not serving a jail sentence. Naturally, these many attributes of indefinite detention create a
heightened degree of uncertainty, unpredictability and uncontrollability over the elemental
aspects of one’s life, causing severe harms in healthy individuals, independent of other
aspects or conditions of detention.

~ The harmful psychological and physical effects of indefinite detention have been
documented (varying by individual) to include:

Severe and chronic anxiety, acute fear, and dread;

Pathological levels of stress that damage the core psychological functions of the
immune, cardiovascular, and central nervous system;

Hypertension;

Depression and suicide;

Post-traumatic stress disorder;

Dissociation, schizophrenia, and psychosis; and

Enduring personality changes.

Some individuals even manifest physical symptoms of the psychological trauma they are
suffering such as breathing difficulties, physical pain and skin disorders. In cases where the
individual who is subject to indefinite detention has also previously experienced trauma,
such as war, torture, or abuse, the physical and psychological effects of indefinite detention

* & 8 ¢ @

are exacerbated.

Moreover, indefinite detention affects individuals beyond the detainee himself. When a
loved one is indefinitely detained, families are separated. Consequently, parents, spouses
and children can and have suffered similar feelings of uncertainty, unpredictability and
uncontrollability leading to the physical and psychological effects described above.

As a health care professional, having seen first-hand the physical and psychological
effects of indefinite detention, | can attest to the devastating harms an individual suffers.
These are medical, documented harms that in some cases may rise to the level of severe
abuse of individuals, or torture in extreme cases. As a health care professional, | would
conclude that the medical effects of indefinite detention are both physical and psychological
and they result in lasting severe harms to individuals. Therefore, as a physician with first-
hand knowledge of the real harms caused by indefinite detention, | must recommend that

indefinite detention not be utilized as a long-term solution for detaining individuals.
1156 15th Street NW, Suite 1001 » Washington, DC 20005 « T: +1.202.728.5335 » F:
+1.202.728.3053 + physiciansforhumanrights.org
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To that end, | would recommend that the United States government reject solutions to
national security problems that permit or rely on indefinite detention and, until the time that
indefinite detention is abolished as a matter of policy, the United States government should
provide measures that mitigate the social, psychological, and physical harms such detention
causes among detainees. Further, if indefinite detention of individuals is allowed to
continue, | would recommend permitting non-governmental, independent medical and
psychological experts to evaluate the mental and physical health of detainees.

Again, | thank you for this opportunity to provide my testimony on this issue of extreme
importance to the American people and Congress and am available to answer any
questions or further discuss these issues.

Scott A. Allen, MD
Riverside, California
February 28, 2012

1156 15th Street NW, Suite 1001 « Washington, DC 20005 « T: +1.202,728.5335 - F:
+1.202.728.3053 + physiciansforhumanrights.org
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Steven G. Bradbury
1775 I Street, N.W., 11th Floor
Washington, DC 20006

March 1, 2012

Hon. Patrick J. Leahy, Chairman

Hon. Chuck Grassley, Ranking Member
United States Senate

Committee on the Judiciary

224 Dirksen Senate Office Building
Washington, DC 20510

Re:  Hearing on the Due Process Guarantee Act, February 29, 2012

Dear Chairman Leahy and Ranking Member Grassley:

1 wish to thank the Committee again for the opportunity to appear at yesterday’s hearing
concerning S. 2003, the Due Process Guarantee Act.

During the hearing, Senator Franken referred to a report of the Justice Department’s
Office of Professional Responsibility. Unfortunately, I was not given an opportunity to respond
to Senator Franken. I am therefore writing to offer the following points for the record:

First, the OPR report cited by Senator Franken was rejected and repudiated by the Office
of the Deputy Attorney General in a January 5, 2010 opinion by Associate Deputy Attorney
General David Margolis, the senior career official in the Department of Justice. A copy of that
opinion is available at http://judiciary house.gov/hearings/pdf/DAGMargolisMemo100105.pdf.

. Second, OPR never found that any legal advice I gave during my time in the Office of
Legal Counsel failed to satisfy standards of professional responsibility.

And, third, every opinion I rendered for OLC represented my best judgment of what the
law required. While we addressed some difficult questions during my time in OLC, I never
allowed policy or programmatic purposes to override my legal judgment, and any suggestion to
the contrary is flatly wrong.

1 regpectfully request that this letter be made a part of the hearing record.

Very truly yours,

éteven G. BMW

cc: Senator Feinstein
Senator Franken
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Steven G. Bradbury
1775 1 Street, N.W., 11th Fioor
Washington, DC 20006

March 16,2012
Hon. Al Franken, Member
Senate Comumittee on the Judiciary
224 Dirksen Senate Office Building
Washington, DC 20510

Re:  Hearing on the Due Process Guarantee Act, February 29, 2012

Dear Senator Franken:

I was disappointed to receive your letter of March 7, 2012. I suspect we will continue to
disagree on these matters, and I don’t see much to be gained from an extensive back and forth,
but I do wish to offer for the record the following points in response to your letter.

First, 1 don’t believe the Office of Professional Responsibility (“OPR”) report of July 29,
2009 concerning OLC’s interrogation opinions has any continuing official force or validity after
its findings and recommendations concerning John Yoo and Jay Bybee were overruled by
Associate Deputy Attorney General David Margolis.

OPR’s function is to investigate allegations of professional misconduct by Department of
Justice attorneys and to make findings as to whether Department attorneys have failed to satisfy
standards of professional responsibility and, if so, to recommend disciplinary action, bar
referrals, or other actions. See 28 CFR § 0.39a. In cases where OPR finds that a Department
attorney has engaged in professional misconduct, OPR submits the finding to the Office of the
Deputy Attorney General for review and approval by ADAG Margolis. See Margolis Mem. at
2 n.1 & 6. In cases where OPR does not make a finding that a Department attorney has failed to
satisfy standards of professional responsibility, the matter is usually closed and no report is
issued. See Summary of OPR Procedures, http://www.justice.gov/opt/about-opr.html. Unlike
the Inspector General, OPR does not have independent authority to issue public reports, see
Margolis Mem. at 4 & n.2, and it does not have a license to produce commentary about a
particular attorney’s work separate and apart from a finding that the attorney has failed to satisfy
standards of professional responsibility. See 28 CFR § 0.39a.

In the case of the July 2009 report, the only findings and recommendations made by OPR
concerning alleged attorney misconduct related to John Yoo and Jay Bybee, and those findings
and recommendations were reviewed and rejected by David Margolis. In light of that official
action by ADAG Margolis, 1 believe it is fair to say that the remaining editorial comments
contained in the OPR report, including comments concerning the opinions that I signed, have no
independent force or effect.
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Second, in any event, while the OPR report contained certain criticisms of my opinions,
the only formal finding reached by OPR concerning my work was that it satisfied the
requirements of professional responsibility applicable to Department lawyers. Again, OPR never
found that any legal advice I gave failed to satisfy standards of professional responsibility.

Third, the primary concern raised in the OPR report about my opinions was fully
answered and, I believe, should be considered resolved. The report indicated that suggestions
had been raised that [ was pressured to issue opinions so as to permit the CIA program to
continue. As the report noted, however, I specifically assured OPR that I “neither felt nor
received any pressure . . . as to the outcome of [these] opinions”; while “there was time pressure
1o complete the memoranda, . . . which was not at all unusual at OLC,” there was no “pressure to
reach a certain result.” -OPR Report at 145. Moreover, in a letter to OPR of January 19, 2009,
commenting on the initial draft of the report, Attorney General Mukasey and Deputy Attorney
General Filip also addressed this question of pressure and stated that “a fair reading of [the
limited evidence cited for this concern] suggests only that there was pressure to come to an
answer as soon as possible, not pressure to come fo any particular answer or conclusion. This is
consistent with Bradbury’s recollection. In light of this, we were pleased to hear that OPR did
not intend to suggest that Bradbury was pressured to come to a particular result.” Mukasey/Filip
Letter to OPR at 11 (citing statement of OPR attorney).

Fourth, some of the criticisms raised in the report, and highlighted in your letter, simply
reflect the fact that there were differences of view among officials within the Bush
administration; those differences only prove there was vigorous debate about these issues, not
that my legal analysis was faulty or distorted. Moreover, while I firmly believe the remaining
criticisms identified by OPR were unfair and unwarranted, I am significantly handicapped in my
ability to address those criticisms because a full and fair response would require access to
materials that have not been made public. These materials include, among other things, my
February 2007 letter for OLC responding to the State Department Legal Adviser and the
comments that OLC submitted to OPR in January 2009 concerning OPR’s draft report.

Fifth, while the letter’s reliance on highly charged labels like “abuse,” “cruel,”
“inhuman,” “contemptible,” and “reprehensible” may reflect sincerely held personal opinion, the
conclusory use of these labels cannot substitute for sound legal analysis.

Finally, 1 fully agree that it is a privilege to appear before the Judiciary Committee, just
as it was a high honor for me to serve the public interest for nearly five years in the Department
of Justice. 1 was conscious of that honor every day I served, and that is how I approached my
duties as a legal adviser to the Executive Branch. To that end, every opinion I rendered for OLC
was prepared in good faith and represented my own best judgment of what the law required. As
1 emphasized in the opinions themselves, several of the issues I addressed involved difficult
questions of law about which reasonable people can disagree, and I have acknowledged those
differing legal perspectives. But in approaching and addressing these difficult issues, my legal
judgment was never clouded by pressure from any quarter-—not the White House, not the CIA,
not the Attorney General, not the Vice President’s Office, not any other agency, office, or
officer—and the legal conclusions I reached for OLC were not compromised by any policy goals
or preferences.
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I respectfully request that the Committee include this letter in the hearing record.

Very truly yours,

Steven G. Bradbury

Chairman Leahy
Ranking Member Grassley

Senator Feinstein
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Senator Dianne Feinstein
Opening statement at Senate Judiciary Hearing on the Due Process Guarantee Act
February 29, 2012

>>Senator Feinstein: Thank you very much, Mr. Chairman. Let me thank you for holding the
hearing and for co-sponsorship of this bill. I would also like to thank Senator Lee; 1 am delighted
that he is here today and a major Republican cosponsor, member of this committee and, if you
wish to make a brief statement while I am presiding, before we go to the witnesses — [Senator
Lee responds off-mic]. Well, if you change your mind, let me know.

I’d also like to thank Senators Durbin, Klobuchar, Franken, who is here as-well, Coons and
Blumenthal who are members of this committee and six of the twenty three cosponsors of this
bipartisan legislation. And I also want to thank the witnesses for being here today, as well.

Let me take a moment to describe why this is such an important issue for me. [ was very young
during World War Il and one Sunday—my dad was a doctor and the only time [ ever saw very
much of him was on Sunday— he said [ want to show you something. And he took me down the
peninsula, south of San Francisco, to a race track known as Tanforan. And it had been converted
into an intenment camp and processing center for Japanese Americans, who, on a certain day,
were told throughout the United States to report, to be held in confinement for no reason other
than we were at war with Japan. And so every Japanese American citizen essentially was
interned. And, Tanforan was a transition camp. I'll always remember seeing the infield of the
racetrack all filled with little tiny shacks, the barbed wire around the exterior. And, I think I
didn’t really realize the impact of that until many years later. And it remains, in my view, a dark
stain on our history and our values and also something we should never repeat.

It took a long time, but in 1971, Congress passed and President Nixon signed into law something
called the Non-Detention Act of 1971. And subsequently, Ronald Reagan made an official
apology when he was President of the United States. The Non-Detention Act clearly states this,
and I quote, it’s very brief, “No citizen shall be imprisoned, or otherwise detained by the United
States, except pursuant to an Act of Congress,” end quote.

Now, what happened was, in the Armed Services Committee, an amendment was put in the
Defense Authorization Bill, which essentially used the resolution to authorize force to apply the
laws of war also to the United States. And in the laws of war, a suspect on the battlefield can be
held, detained, without charge until the end of hostilities. This had never been the case in the
United States. So, on the floor that day, there was considerable debate. The Judiciary staff,
Senator Lee, Senator Paul, we spent a lot of time discussing this. The Intelligence staff came
down. And there was a very, very good discussion on what was meant and what was not meant. [
think we spent, Senator Lee, virtually the whole day on it. I remember being in the Republican
Cloakroom sitting with you and Senator Paul and trying to work this out.
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Others on the floor, including myself and Senator Durbin argued that this was prohibited by the
Non-Detention Act and that the Hamdi decision by the Supreme Court was, by its own terms,
limited to the circumstances of an American picked up on the battlefield in Afghanistan. The
four justice plurality in Hamdi clearly stated, and 1 quote, “If the government has made clear,
however, that for purposes of this case, the enemy combatant that it is seeking to detain is an
individual, who it alleges was part of, or supporting forces hostile to the United States or
coalition partners in Afghanistan, and who engaged in an armed conflict against the United
States there. We therefore answer only the narrow question before us: whether the detention of
citizens falling within that definition is authorized”. So, Hamdi, in itself, was very narrow and
really related to the battlefield in Afghanistan only.

In the end, as the Chairman said, the Senate adopted a compromise that was worked out with
Senators Graham, Durbin, Levin, McCain, Chambliss, and others, which passed by a 99-1 vote. |
don’t think any one of us thought that was really the solution. On that given day, it was the best
we could do. And it provided that the Defense Authorization Bill did not change current law. In
effect, what this did was leave it up to the courts to resolve at a later time.

There was widespread outrage at the notion that the Defense Authorization Bill or the AUMF
would authorize the military to indefinitely detain U.S. citizens without charge or trial. [ believe
that message clearly got out there and was reflected in the number of calls and letters that came
in. So, the time is really now to end the legal ambiguity and state clearly once and for all that the
AUMEF, or other authorities, do not authorize such indefinite detention of Americans in America.

To accomplish this, a number of us joined to introduce the bill we are considering today, the Due
Process Guarantee Act. This picks up right where the Non-Detention Act of ‘71 leaves off. It
amends that act to provide clearly that no military authorization will allow for the indefinite
detention of United States citizens or Green Card holders who are apprehended inside the United
States. It does not change current law for terrorist detainees captured outside the United States.
The bill also codifies a clear statement rule that requires any Congress in the future to expressly
state when it wants to put United States citizens and Green Card holders into an indefinite
detention. In other words, they have to explicitly authorize that. We lack the power to pass a
statute that would prevent future Congresses from passing a statute to authorize such detention,
although the Constitution may well prohibit it. However, we can at least provide that if a future
Congress decides to take such action to override the protection of the Non-Detention Act, it must
say so clearly and explicitly that Congress wants to authorize indefinite detention of United
States persons.

As I understand it, under the Supreme Court precedent of Yick Wo v. Hopkins in 19—excuse
me—1886, and other cases, individuals residing in the United States both legally and illegally
have the same Due Process protections as citizens under the Constitution. Therefore, some argue
that this legislation should provide coterminous protection to all persons in the United States,
whether lawfully, or unlawfully present.
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But, candidly, the question is whether we can pass such a bill to cover others beside United
States citizens and Green Card holders. If there would be, I am all for it. We have explored this
with our Republican cosponsors and at the present time, we do not believe that there is support to
go beyond this. Whenever we draw the line or wherever we draw the line on who should be
covered by the legislation, it is unclear to me why anyone apprehended on United States soil
should be detained by the military. The criminal justice system has at least the following four
options at its disposal to detain suspected terrorists who may be in the United States illegally.
One, they can be charged with a crime and held. Two, they can be held for violating immigration
laws. Three, they can be held as material witnesses as part of federal grand jury proceedings.
And four, they can be held under the PATRIOT ACT for six months.

As we know, the Bush Administration tried to expand the circumstances under which United
States citizens could be held in indefinite detention. United States citizen Jose Padilla was
detained without charge in a military prison for three years, even though he was arrested inside
the United States. Amid considerable controversy regarding the legality of his detention, Padilla
was ultimately transferred out of military custody and tried and convicted in a civilian federal
court. | very much agree with the Second Circuit Court of Appeals, which ordered Padilla to be
released in the case of Padilla v. Rumsfeld, 2003 and held. And here is the quote “we conclude
that clear, Congressional authorization is required for detentions of American citizens on
American soil because 18 U.S.C. § 4001a, the Non-Detention Act, prohibits such detentions
absent specific Congressional authorization™ end quote.

The Second Circuit went on to say that the 2001 authorization to use military force passed after
9/11, quote, “is not such an authorization and no exception to the Non-Detention Act otherwise
exists,” end of quote. That is the Second Circuit. The Fourth Circuit came to a different
conclusion— and I think all of this is important or [ wouldn’t bother with it—came to a different
conclusion when it took up Padilla’s case. But its analysis turned entirely on disputed claims that
quote, “Padilla associated with forces hostile to the United States government in Afghanistan,”
end quote. And, quote, “like Hamdi,” end quote, and this is a quote “Padilla took up arms against
United States forces in that country in the same way and to the extent as did Hamdi,” end of
quote.

The Due Process Guarantee Act would help resolve this apparent dispute between the circuits
and adopt the Second Circuit’s clear statement rule. The bill —our bill—states, quote “An
authorization to use military force, a declaration of war, or any similar authority shall not
authorize the detention without charge or trial of a citizen, or lawful permanent resident of the
United States apprehended in the United States, unless an act of Congress expressly authorizes
such detention” end quote. That’s the clear statement rule that this bill will enact into law.

I want to be very clear about what this bill is and what it is not about. It is not about whether
citizens such as Hamdi and Padilla, or others who would do us harm should be captured,
interrogated, incarcerated and severely punished. They should be. But what about an innocent
American, like Fred Korematsu, or other Japanese Americans during World War [1? What about
someone in the wrong place at the wrong time that gets picked up, held without charge or trial
until the end of hostilities, and who knows when these hostilities end.



64

The federal government experimented with indefinite detention of United States citizens during
World War 11, a mistake that we now recognize as a betrayal of our core values. Experiences
over the last decade prove the country is safer now than before the 9/11 attacks. Terrorists are
behind bars, dangerous plots have been thwarted. In the Worldwide Threat Hearing, FBI Director
Muller testified that there have been twenty arrests just this past year of people who would do
harm in the United States. The system is working. Now is the time to clarify United States law to
state unequivocally that the government cannot indefinitely detain American citizens and Green
Card holders captured inside this country without trial or charge.

I am sorry this is so long, Mr. Chairman, but I thought it was really important to point out what
this is and what it is not.
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Limted States Senate

2309

WABHINGTON, 0O

March 7, 2012

Steven G. Bradbury
1775 1 Street, NW, 11% Floor
Washington, DC 20006

Dear Mr. Bradbury:

I received your March 1™ letter to Chairman Leahy and Ranking Member Grassley
concerning the Senate Judiciary Committee’s hearing on the Due Process Guarantee Act (S.
2003). Your letter contains a number of erroneous statements, and | wanted to take this
opportunity to clarify the Committee’s hearing record.

Your letter states that the Department of Justice’s (DOJ) Office of Professional
Responsibility (OPR) final report, dated July 29, 2009, was “rejected and repudiated by the
Office of the Deputy Attorney General in a January 5, 2010 opinion by Associate Deputy
Attorney General David Margolis.” This is simply not true.

In fact, Mr. Margolis’s memorandum for the Attorney Genera! was exclusively focused
on the very narrow topic of whether former Office of Legal Counsel (OLC) attorneys John Yoo
and Jay Bybee should be referred by DOJ to state bar disciplinary authorities in the jurisdictions
where Mr. Yoo and Mr. Bybee are bar members. Mr. Margolis was very explicit that his review
did not include OPR’s analysis of the memoranda you authored during your time at OLC. He
stated: “OPR reviewed and analyzed several memoranda authored by former OLC attorney Steve
Bradbury. Because that review did not result in a finding of misconduct or poor judgment, I
have not reviewed that analysis. Rather, my review was strictly limited to the findings of
misconduct against Yoo and Bybee.”' Mr. Margolis also noted that there were a number of other
topics, such as decisions by DOJ to decline prosecutions regarding interrogation of certain
detainees, which he did not review when drafting the memorandum.

Furthermore, Mr. Margolis’s opinion was very careful to distinguish OPR’s analysis from
his own conclusion that Mr. Yoo and Mr. Bybee should not be referred to the state bar
disciplinary authorities. His memorandum neither rejects nor repudiates the OPR report in its
entirety, as you claim. Although Mr. Margolis does not adopt OPR’s findings of professional
misconduct for Mr. Yoo or Mr. Bybee, he was very clear that his reason for not referring Mr.
Yoo or Mr. Bybee to the state bar disciplinary authorities was because “OPR’s analysis in this
case depends on an analytical standard that reflects the Department’s high expectation of its OLC

! Memorandum from David Margolis, Associate Deputy Attorney General, U.S. Dep’t of Justice, to Eric Holder,
Attorney General, U.S. Dep’t of Justice, Decision Regarding the Objections to the Findings of Professional
Misconduct in the Office of Professional Responsibility's Report of Investigation into the Office of Legal Counsel’s
Memoranda Concerning Issues Reluted 1o the Central Intelligence Agency’s Use of “Enhanced Interrogation
Techniques” on Suspected Terrorists 2 (Jan. 5, 2010), available at
hitp://judiciary.house.gov/hearings/pd/DAGMargolisMemo 100105 pdf.
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attorneys rather than the somewhat lower standards imposed by applicable Rules of Professional
Conduct.” Mr. Margolis goes on to explain that Mr. Yoo’s and Mr. Bybee’s memoranda
“contained some significant flaws... [but] all flaws do not constitute professional misconduct.
He states: “my decision not to adopt OPR’s misconduct finding should not be misread as an
endorsement of the subjects’ efforts.™ He concludes “that Yoo and Bybee exercised poor
judgment by overstating the certainty of their conclusions and underexposing countervailing
argumems,”5 and he notes that the bar associations in the District of Columbia or Pennsylvania
can choose to take up this matter, but the Department will not make a direct referral.® This very
careful parsing of the legal analysis in the OPR report hardly amounts to a rejection or a
repudiation of the report. For you to state otherwise is wildly inaccurate. Moreover, Mr.
Margolis’s memorandum is not relevant for purposes of assessing your credibility to testify as a
witness before the Senate Judiciary Committee because Mr. Margolis is explicit that his analysis
does not include OPR’s assessment of your work while at OLC.

3

While I recognize that OPR did not find that your memorandum failed to satisfy the
standards of professional responsibility, OPR made a number of damning statements about your
legal work that are, in my opinion, highly relevant to whether the Judiciary Committee should
rely on your testimony. Notably, the OPR report stated: “fojur review raised questions about the
objectivity and reasonableness of some of the Bradbury Memos’ analyses."7 It went on to say
that: “[sJome of the memoranda’s reasoning was counterintuitive,” and perhaps most telling, it
found that some of your conclusions “appear to be inconsistent with the plain meaning and
commonly-held understandings of the language of Common Article 3 [of the Geneva
Conventions).™ It also noted that some of your analysis was “incomplete”' and relied on
“uncritical acceptance” of the CIA’s representations.’’ The report goes on to state that “[wle
found several indicia that the Bradbury Memos were written with the goal of allowing the
ongoing CIA program to continue.”

The report also notes that others within the government, inctuding Deputy Attorney
General Jim Comey, and OLC lawyer Patrick Philbin, objected to the issuance of your 2005
memorandum on the combination of certain enhanced interrogation techniques. Mr. Comey
specifically noted that your analysis was “flawed™ and he indicated he had “grave reservations”

2 1d at 68.

31d at67.

‘I1d at 68.

S1d

1d at67.

7 Office of Profl Responsibility, U.S. Dep't of Justice, Investigation into the Office of Legal Counsel's Memoranda
Concerning Issues Relating to the Central Intelligence Agency's Use of “Enhanced Interrogation Techniques” on
Suspected Terrorists 241 (July 29, 2009) [hereinafter OPR Final Report), available at
http://judiciary.house.gov/hearings/pdf/OPRFinalReport090729.pdf.

®1d at 249.

° Id. at 250.

® 1d at 250.

1 1d at 243.

" 1d at 241,
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and that “[Mr. Philbin] felt just as strongly that this [memorandum] was wrong.”"* And John
Bellinger, then the Legal Adviser to Secretary of State Condoleezza Rice, wrote to you to state
he was ““concerned that the [2007 Bradbury] opinion’s careful parsing of statutory and treaty
terms’ would be considered a ‘work of advocacy to achieve a desired outcome, '

Finally, I would like to note for the record that the enhanced interrogation techniques you
authorized in a total of four memoranda between 2005 and 2007" are, in my opinion, absolutely
reprehensible. In your memorandum dated May 10, 2005 on enhanced interrogation techniques,
you found a total of thirteen techniques may be used against a detainee without violating the
federal statutory prohibition on torture. These techniques include: dietary manipulation, nudity,
attention grab, walling, facial hold, facial slap or insult slap, abdominal slap, cramped
confinement, wall standing, stress positions, water dousing, sleep deprivation of more than 48
hours, and waterboarding. ® In another May 10, 2005 memorandum on the combined use of
certain techniques, you concluded that the combined use of waterboarding, sleep deprivation by
shacklin_%, and dietary manipulation could be used against a detainee without amounting to
torture."” You also authorized an escalating series of phases of cruel and inhuman behavior
against prisoners and approved a prototypical interrogation that begins with a detainee stri&)ped
of his clothes, shackled, hooded, with a walling collar over his head and around his neck.'® You
then proceeded to explain how over a number of subsequent sessions, the detainee could be
subjected to escalating levels of abuse, including water dousing, numerous slaps or grabs by the
interrogator in a single session, and sleep deprivation of up to 180 hours.'? Putting aside the
discredited legal merits of your advice, I want to note for the record that this advice is, in my
opinion, contemptible.

' E-mail from Jim Comey, Deputy Attomey General, Department of Justice to Chuck Rosenberg, Chief of Staff,
Deputy Attorney General Jim Comey (Apr. 27, 2005, 5:49 PM), available at http://doc ts.nytimes.com/justice~
department-communication-on-interrogation-opinions#p=1.

* OPR Final Report at 241,

' See Memorandum from Stephen Bradbury, Principal Deputy Assistant Attorney General, U.S. Dep't of Justice
Office of Legal Counsel, to John A. Rizzo, Senior Deputy Gen. Counsel, CIA, Application of 18 US.C. §§2340-
23404 to Certain Techniques that May Be Used in the Interrogation of a High Value af Qaeda Detainee (May 10,
2005) [hereinafter Techniques Memol, available at

hup://www aclu.org/files/projects/foiasearch/pdf/DOJOLC000798 pdf; Memorandum from Stephen Bradbury,
Principal Deputy Assistant Attorney General, U.S. Dep't of Justice Office of Legal Counsel, to John A. Rizzo,
Senior Deputy Gen. Counsel, CIA, Application of 18 US.C. §§2340-23404 to the Combined Use of Certain
Techniques in the Interrogation of High Value al Qaeda Detainees (May 10, 2005) [hereinafter Combined
Techniques Memol, available at hitp://www aclu.org/files/projects/foiasearch/pd /DOJOLC000844 pdf;
Memorandum from Stephen Bradbury, Principal Deputy Assistant Attorney General, U.S. Dep't of Justice Office of
Legal Counsel, to John A. Rizzo, Senior Deputy Gen. Counsel, CIA, Application of United States Obligations
Under Article 16 of the Convention Against Torture to Certain Techniques that May Be Used in the Interrogation of
High Value al Qaeda Detainees (May 30, 2005}, available at
hup://www.aclu.org/files/projects/foiasearch/pdf/DOJOLCO00864. pdf; Memorandum from Stephen Bradbury,
Principal Deputy Assistant Attorney General, U.S. Dep't of Justice Office of Legal Counsel, to John A. Rizzo,
Senior Deputy Gen. Counsel, C1A, Application of the War Crimes Act, the Detainee Treatment Act, and Common
Article 3 of the Geneva Conventions to Certain Techniques that May Be Used by the CIA in the Interrogation of
High Value al Qaeda Detainees (July 20, 2007), available ot
hitp://www.actu.org/torturefoia/released/082409/0lc/2007 OLC opinion on Interrogation Techniques.pdf.

¥ See Techniques Memo at 9-18.

YSee Combined Techmigues Memo at 19,

8 See id. at 6-7.

¥ See id at 7-8.
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The Senate Judiciary Committee is one of the original standing committees in the United
States Senate, and it is one of the most influential committees in Congress. It is an honor and a
privilege to be called to testify before the Senate Judiciary Committee. I referenced the results of
OPR’s report during the hearing on the Due Process Guarantee Act because OPR was very
critical of your legal analysis, objectivity, and reasonableness. Although OPR did not conclude
that the problems they identified rose to the level of professional misconduct, when the federal
government spends more than four years investigating a lawyer and concludes that it has “serious
concerns about some of [your] analysis,”? that should be sufficient to raise questions about
whether Congress should rely on you as an expert witness. 1 wish the Committee had considered
this prior to calling you to testify at this hearing, and I hope the Judiciary Committee and other
congressional committees will consider these points when assessing your expertise and your
credibility to testify on this or any other subject at any future hearing before Congress. The fact
that you grossly mischaracterized David Margolis’s memorandum in your letter to Committee
staff just further underscores how woefully unsuited you are to appear as a witness before the
Judiciary Committee.

Sincerely,

.

Al Franken
United States Senator

cc: The Honorable Patrick J. Leahy, Chairman of the Senate Judiciary Committee
The Honorable Chuck Grassley, Ranking Member of the Senate Judiciary Committee
The Honorable Dianne Feinstein, Chairman of the Senate Select Committee on
Intelligence

* OPR Final Report at 258.
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H. The Bradbury Memos o
When Levin left the Department in early February 2005, Bradbury became

OLC’s Acting AAG. 15 Bradbury continued to work on a replacement for the
Classified Bybee Memo, as well as a sccond classified memorandum that

‘considered the legality of the comnbined use of EITs. 1%

t the CIA for these memoranda;. was CTC

‘Correspondence {rol Bradbury indicates that the CIA provided its
comments on the Combined Techniques Memo to OLC on March 1, 2005.

tos Bradbury was Acting AAG from February 5 to February 14, 2005. He then reverted to
Principal Deputy AAG, but no acting AAG was appointed. He again became Acting AAG in June
2005, when his nomination to the position of AAG was submitted to the Senate, until April 27,
2007, when his time as AAG expired without Senate action on his nomination. He again reverted-
to the position of Principal Deputy AAG, but, again, no acting AAG was appointed.

108 Levin started working on the combined techniques memorandum before he left the
. Department, but was unable to complete it before his departure.




71

Bradbury circulated drafts of his memoranda widely within the Department.
Both the Office of the Attormey General (OAG) and the Office of the Deputy
Attorney General (ODAG) reviewed drafts, as did lawyers from the Department’s
National Security Division and the Criminal Division. John Bellinger at the State
Department and Dan Levin, then at the NSC, were also included in the process. -
As discussed below, DAG Comey voiced no objections to the 2005 Bradbury
Memo, but requested changes in the Combined Techniques Memo, which were not
made. Former AAG Levin told us that he passed along comments on the Article
16 Memo to Bradbury, but that he dobes not remember seeing a final draft of the
document.'”’ S ’ '

1. ’The 2005 Bradbury Meino {May 10, 2005}

The 2005 Bradbury Memo was one of two May 10, 2005 memoranda written
to replace the Classified Bybee Memo.'® The 2005 Bradbury Memo considered
whether the use of thirteén specific EITs by the CIA would be “consistent with the
federal statutory prohibition on torture” and concluded that, “although extended
sleep deprivation and use of the waterboard present more substantial questions

. none of these [EITs], considered individually, would viclate® the torture
statute,

The 2005 Bradbury Memo concluded that the use of the following EITs, as
‘proposed by the CIA, would be lawful: (1} dietary manipulation; (2) nudity; (3)
attention grasp; (4) walling; (5).facial hold;. (6) facial slap or insult slap; (7}

-abdominal slap; (8) cramped confinement; (9} wall standing; {10) stress positions;
(11) water dousing; (12) sleep deprivation (more than 48 hours); and (13} the

" Bradbury told us, however, that he remembers personally delivering a copy of the signed
Article 16 Memo to Levin in his office at the NSC.

108 The 2005 Bradbury Memo noted that it superseded the Classified Bybee Meme, but added
that it “confirms the conclusion of [the Classified Bybee Memo] that the use of these techniques
on a particular high value al Qaeda detainee, subject to the limitations imposed herein, would not
viclate [the torture statute].” 2005 Bradbury Memo at 6, n.9.

- 133
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‘waterboard. Each technique was described in the memorandum, along with the

restrictions and safeguards the CIA had represented would be implemented with
their use.

. The memorandum noted at the outset that the CIA had repreésented that
EITs would only be used on “High Value Detainees.” Those individuals were
defined by the CIA as (1) senior members of al Qaeda or an associated group; (2}
who have knowledge of imrminent terrorist threats against the United States or
who have had direct involvement in planning such terrorist actions; and (3) who
would constitute a clear and continuing threat to the United States or its allies if
released. 2005 Bradbury Memo at 6.

Following a general discussion. of the torture statute, the 2005 Bradbury
Memo considered whether each individual te¢hnique would cause "severe physical
or mental pain or sufiering.” As a preliminary matter, the memorandum noted
that the EITs were developed from SERE training, and recited some of the same
statistics regarding the effect of EITs on trainees that had appeared in the
Classified Bybee Memo to support-the conclusion that SERE EITs did not result
in prolonged mental harm. 2005 Bradbury Memo at 29, n.33; Classified Bybee
Mcmo at 5. Although the 2005 Bradbury Memo prefaced its discussion with the

¢ limitations of relance on this

In evaluating the legality of the first eleven techniques, the memorandum
concluded that those EITs clearly did not rise to the level of “severe mental pain
or suffering.” The memorandum then turned to the two remaining techniques ~
sleep deprivation and waterboarding.
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The discussion of sleep deprivation noted that the Classified Bybee Memo
had failed to “consider the potential for physical pain or suffering resulting from
the shackling used to keep detainees awake or any impact from the diapering of
the detainee” or the possibility of severe physical suffering unaccompanied by
severe physical pain. The 2005 Bradbury Memo pointed to information provided
by CIA OMS that “shackling of detainees is not designed to and does not result in
significant physical pain,” reviewed the OMS monitoring procedures, and
concluded that “shackling cannot be expected to result in severe physical pain”
and that "its authorized use by adequately trained interrogators could not
reasonably be considered specifically intended to do so.” 2005 Bradbury Mémo
at 37. The memorandum also cited OMS data and three books on the physiclogy
of sleep and concluded that sleep deprivation did not result in any physical pain.
Id. at 36. : '

On the question of whether sleep deprivation caused severe physical
suffering, the 2005 Bradbury Memo noted that, “[ajithough it is a more
substantial question,” it “would not be expected to cause ‘severe physical
suffering.” Id. at 37. The memorandum acknowledged that, for some individuals,
the technique could result in “prolonged fatigue, . . . impairment to coordinated
body movement, difficulty with speech, nausea, and bhured vision,” and
concluded that this could constitute *substantial physical distréss.” Id. at 37-38.
However, because CIA OMS “will intervene to alter or stop” the technique if it
“concludes in its medical judgment that the detainee is or may be experiencing
extreme physical distress,” the 2005 Bradbury Memo found that sleep deprivation
“would not be expected to and could not reasonably be considered specifically
intended to cause severe physical suffering in violation of* the torture statute. Id.
at 39-39. Relying on similar assurances from CIA OMS, and on oneunedical text,
the 2005 Bradbury Memo also concluded that sleep deprivation would not cause
“severe mental pain or suffering” within the meaning of the torture statute. Id. at

39-40.

With respect to the waterboard, the 2005 Bradbury Memo noted that the
“panic associated with the feeling of drowning could undoubtedly be significant”
and that “[t]here may be few more frightening experiences than feeling that one
is unable to breathe.” Id. at42. However, the memorandum noted that, according
to OMS, the technique was not physically painful, and that it had been
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administered to thousands of trainees in the SERE program.'® Id. Furthermore,
“the CIA has previously used the waterboard repeatedly on two detainees, and, as
far as can be determined, these detainees did not experience physical pain. .. .”
Id. Accordingly, “the authorized use of the waterboard by adequately trained
interrogators could not reasonably be considered specifically intended to cause
‘severe physical pain.” Id. at 42-43.

- The 2005 Bradbury Memo also concluded that the waterboard did not cause
“severe physical suffering” because any unpleasant sensations caused by the
technique would cease once it was discontinued. Because each application would
be limited to forty seconds, the memorandum reasoned, any resulting physical
distress “would not be expected to have the duration required to amount to severe
physical suffering.” Id.'!°

The 2005 Bradbury Memo commented that the “most substantial question”
raised by the waterboard related to the statutory definition of “severe mental pain
or suffering.” Noting that an act must produce “prolonged mental harm” to violate
the statute, the memorandum again cited the experience of the SERE program
and the CIA’s experience in waterboarding three detainees to conclude that “the
authorized use of the waterboard by adequately trained interrogators could not
reasonably be considered specifically intended to cause ‘prolonged mental harm.”
Id. at 44.

The 2005 Bradbury Membo referred, in a footnote, to the CIA OIG Report’s
findings regarding the ClA’sprevious use of the waterboard, where the OIG had
highlighted the lack of training, improper administration, misrepresentation of

169 The 2005 Bradbury Memo acknowledged that most SERE trainees expericnced the
technique only once, or twice at most, whereas the ClA program involved multiple applications,
and that “SERE trainees know it is part of a training program,” that it will last only a short time,”
and that “they will not be significantly harmed by the training.” 2005 Bradbury Memo at 6.

Ho The 2005 Bradbury Memo stated in its initial paragraph that it had incorporated the Levin
Memo’s general analysis of the torture statute by reference. The Levin Memo, citing dictionary
definitions of suffering as a *state” or “condition,” concluded that “severe physical suffering” was
*physical distress that is ‘severe’ considering its intensity and duration or persistence {and not]
merely mild or transitory.” Levin Memo at 12.
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expertise, and divefgence from the SERE model in the CIA interrogation program.
The 2005 Bradbury Memo stated that )

we have carefully considered the [CIA OIG Report] and have

discussed it with OMS personnel. As noted, OMS input has resulted

in a mumber of changes in the application of the waterboard, .
including limits on the frequency and cumulative use’ of the

technique. :

Id at41,n.51.

Thus, “assuming adherence to the strict limitations” and “careful medical
monitoring,” the 2005 Bradbury Memo concluded that “the authorized use of the
waterboard by adequately trained interrogators and other team merbers could
not reasonably be considered specifically intended to cause severe physical or
mental pain or suffering and thus would not violate” the torture statute. Id. at 45.

2. The Combined Téchniques Memo.{May 10, 2005)

The Combined Techniques Memo began by briefly recapping the 2005
Bradbury Memo’s conclusions, and stated that it would analyze whether the
combined effects of the authorized EITs could render a prisoner unusually
susceptible to physical or mental pain or suffering, and whether the combined,
cumulative effect of the ElITs could result in an increased level of pain or suffering.
The memorandum outlined the phases, conditions; and progression of a
“prototypical” CIA interrogation, based upon the “Background Paper on CIA’s
Combined Use of Interrogation Techniques” that the CIA had sent to Levin on
December 30, 2004 (CIA Background Paper}). The Combined Techniques Memo
noted that the waterboard would be used only in certain limited circumstances,
and that it may be used in combination with only two EITs: dietary manipulation
and sleep deprivation.’!

it The Combined Techniques Memo noted that the waterboard must be used in combination

with dietary manipulation, *because a fluid diet reduces the risks of the technique.” i
Techniques Memo at 16. According to the CIA OMS Guidelines, a liquid diet is impose:
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'E. Analysis of the Bradbury Memos.

Our review raised questions about the objectivity and reasonableness of
some of the Bradbury Memos’ analyses, although we did not conchide that those
failings rose to the level of professional misconduct. The Bradbury Memos relied-
substantially upon the legal analysis of the Levin Memo (which corrected the most
obvious errors of the Bybee and Yoo Memos) and applied that analysis to the facts
and information provided to the Department by the CIA." The Bradbury Memos
were more carefully and thoroughly written than the Bybee and Yoo Memos, and
unlike those memoranda, did not advance unsupported legal arguments that
suggested that acts of torture were permitted or could be justified in certain
circumstances. We nevertheless had some conéern about the Bradbury Memos’
analyses. ’

Others within the government expressed similar concerns. As discussed
.above, DAG Comey and Philbin objected to the issuance of the Combined
Techniques Memo. In addition, Bellinger, then Legal Adviser to Secretary of State
Condoleezza Rice, wrote to Bradbury and stated that he was “concerned that the
[2007 Bradbury] opinion’s careful parsing of statutory and treaty terms® would be
considered “a work of advocacy to achxcve a desired outcome.” February 9, 2007
Bellinger letter at 11.

We found several indicia that the Bradbury Memos were written with the
goal of allowing the ongoing CIA program to continue. First, we found some
evidence that there was pressure on the: Department to produce legal opinions.
which would allow the CIA mterrogatmn program to go forward, and that
Bradbury was aware of that pressure. Although Bradbury strongly denied that
he was expected to arrive at a desired outcome, in Comey’s April 27, 2005 email
to Rosenberg, Comey stated that “[tihe AG explained that he was under great
pressure from the Vice President to complete both memos, and that the President
had even raised it last week.” He wrote, “Patrick [Philbin] had previously reported
that Steve [Bradbury] was getting constant similar pressure from Harriet Miers

199 The May 2005 Bradbury Memos were in some respects replaced or updated by the 2007
Bradbury Memo, which adopted much of their analysis. Prior to President Obaumna’s executive order
of January 22, 2009, providing that no one was to rely upon any interpretation of the law
governing intérrogation issued by the Department of Justice between S¢ptember 11, 2001 and
January 20, 2009, the 2005 Bradbury Memos had not been withdrawn by the Department.

-241 -
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and David Addington to produce the opinions.” In addition, Bellinger told us that
there was tremendous pressure placed on the Department to conclude that the
program was legal and could be continued, even after the DTA and MCA were
enacted. -

The Bradbury Memos contained some of the flaws we noted in the Bybee
and Yoo Memos. Although the Bradbury Memos, unlike the Classified Bybee
Memo, acknowledged the substantial differences between SERE training and the,
use of EITs by the CIA, some sections of the Bradbury Memos nevertheless cited
data obtained from the SERE program to support the conclusion that the EITs
were lawful as implemented by the CIA, The SERE program was also cited as
evidence that the CIA interrogation program and its use of EITs was “consistent
.with executive tradition and practice.” In light of the significant differences, as
pointed out by the CIA itself, between a training program and real world
application of techniques, we found this argument to be strained.

We also noted that the Bradbury Memos frequently relied upon
representations and assurances from the CIA concerning the- procedures,
raonitoring, and safeguards that would accompany the use of EITs. For example,
OLC’s approval of the sleep deprivation technique was based on assurances from
the CIA that medical officers would “intervene to alter or stop” the technique if
they concluded in their “medical judgment that the detainee is or may be
experiencing extreme physical distress.” OLC’s approval of waterboarding
assumed “adherence to the strict limitations” and “careful medical monitoring,”
implicitly acknowledging that application of the techniques could constitute
torture under certain circumstances,

Similar representations had accompanied the CIA’s original request to use
EITs in the interrogations of Abu Zubaydah, KSM and others, and as the CIA OIG
Report détermined, many abuses nevertheless tock place. Under these
circumstances, we question whether it was reasonable for Department officials to
accept such representations at face value, given the CIA’s previcus history with
EITs, the inevitable pressures faced by interrogation teams to achieve results, the
CIA’s demonstrated interest in shielding its interrogators from legal jeopardy, and
the difficulty of detecting, through “monitoring,” the largely subjective experiences
of severe mental or physical pain or suffering.
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The Bradbury Memos also reflect uncritical acceptance of the CIA’s
representations regarding the method of implementation of certain EITs. For
example, in concluding that prolonged sleep deprivation, which involves shackling
and diapering detainees, did not constitute cruel, inhuman, or degrading
treatment, Bradbury noted that the CIA asserted that the use of diapers was
necessary because releasing detainees from shackles to relieve themselves “would,
present a security problem and would interfere with the effectiveness of the
technique” and that “diapers are used solely for sanitary and health reasons and
not in order to humiliate the detainee.” Article 16 Memo at 13; 2007 Bradbury
Memo at 9-10. However, the CIA’s 2002 list of proposed EITs described diapering
as a separate EIT, in which the detainee “is forced to wear adult diapers and is
denied access to toilet facilities for an extended period, in order to humiliate
him‘nZOU . .

In addition, we question whether it was reasonable for OLC to rely on CIA
representations as to the effectiveness of the EITs. The CIA Effectiveness Memo
was essential to the conclusion, in both the Article 16 Memo, drafted in 2005, and
the 2007 Bradbury Memo, that the:use of EITs did not “shock the conscience” and
thus did not violate the Due Process Clause because the CIA interrogations were
not *arbitrary in the constitutional sense,” that is, had a governmental purpose
that the EITs achieved. However, as Bradbury acknowledged, ‘he relied entirely
on the CIA’s representations as to the effectiveness of EITs, and did not attempt
to verify or question the information he was given. As Bradbury put it, “[I}t’s not
my role, really, to do a factual investigation of that.”®

3% " We bad similar concerns about two documents that were not the subject of this
investigation - a letter and a memorandum from Bradbury to the CIA, both dated August 31, 2006,
evaluating the legality of the conditions of confinement at the CIA’s secret facilities. Some of the
conditions were approved because, among other reasons, they were represented as essential to the
facilitiés® security. However, these conditions were similar or identical te conditions. that were
previously described by the CIA or the military, in documents we found in OLC's files, as
*conditioning techniques.” Those conditions of confinement included isolation, blindfolding, and
subjection to constant noise and light.

™ Bellinger told OPR that he pushed for years to obtain information about whether the CIA
interrogation program was effective. He said he urged AG Gonzales and White House Counsel Fred
Fielding to have a new CIA team review the program, but that the effectiveness reviews consistently
relied on the originators of the program. He said he was unable 1o get information from the CIA
to show that, but for the enhanced techniques, it would have been unable to obtain the
information it believed necessary to stop potential terrorist attacks.
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Mr. Chairman, thank you for holding today’s hearing. This hearing continues a lengthy
debate that occurred this past December as Congress passed the National Defense Authorization
Act for Fiscal 2012. Specifically, we’ll focus on the provisions related to the procedures for -
capturing, detaining, and adjudicating al-Qaeda terrorists and other persons associated with al-
Qaeda.

These provisions have reopened an ongoing debate about the role, and powers of the
President, Congress, and the Courts in protecting national security. This debate has been
ongoing since the founding of the nation, but more recently since the terrorist attacks of 9/11.
Whichever point of view one takes, this topic is bound to raise concerns from those on the other
side of the issue. So, an open and transparent debate is warranted. ’

We can agree that all branches of the government believe that American citizens should
be afforded due process of law. And the express language of the National Defense Authorization
Act, which includes the Feinstein Amendment, means that U.S. citizens are expressly outside the
scope of the National Defense Authorization Act’s mandatory military detention provisions..

And only twice has the President chosen to put a citizen in military detention; both times, at the
end of the day, those individuals were transferred to civilian custody and charged with federal
crimes. However, for arguments sake, even if the President were to try to indefinitely detain an
American citizen under military authority, that decision could be immediately challenged via
writ of habeas corpus in the federal courts as outlined by Supreme Court precedent.

I would also note that late last night, President Obama issued the procedures
implementing the mandatory military detention provision of the National Defense Authorization
Act. These procedures make clear that the National Defense Authorization Act expressly
exempts U.S. citizens from mandatory military detention, but they also make it so procedurally
difficult that effectively, no individual of any nationality will likely ever be transferred to
mandatory military custody under section 1022. Between the bureaucratic requirements and the
seven national security waivers, it is clear the provision will be seldom, if ever used on anyone,
let alone a U.S. citizen. .

Much of the precedent on this matter dates back to a World War II case concerning a
U.S. citizen who was among eight Nazi soldiers that landed on a beach in New Jersey with the
goal of sabotaging American interests. These individuals, including the American citizen, were
tried by President Roosevelt’s administration in a military commission and sentenced to death.

Page 1 of 3
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On appeal to the Supreme Court, the court held that enemy belligerents, including the American
citizen, were tried in the proper venue, a military commission, and upheld the sentence.

In 2004, the Supreme Court—by a vote of 6-3—found that an American citizen named
Hamdi captured on the battlefield in Afghanistan and detained in the U.S. had a right to petition
for a writ of habeas corpus to challenge his detention. But, a plurality of the court, in opinion by
Justice O’Connor, also held that the President had the authority to detain Hamdi because
Congress had passed an Authorization for Use of Military Force following the 9/11 attacks.

And, the Hamdi plurality recognized that detention for the duration of the conflict was
part of the “longstanding law-of-war principles.”- Justice O’Connor’s opinion also made no
distinction based on an individual’s citizenship finding that “There is no bar to this Nation’s
holding one of its own citizens as an enemy combatant.”

Two more recent lower court cases, Padilla and al-Marri have added to the law regarding
when a citizen or legal permanent resident can be detained, but neither case has reached the
Supreme Court on the merits. But in Hamd|i and Padilla, the Supreme Court said that an
American citizen in military custody in the United States has a right to challenge his detention
via writ of habeas corpus. This begs the question, why is this legislation even necessary?

And, there are two extremely serious practical questions for us to discuss. First, what
would be the state of the law on detention of American citizens and lawful permanent
residents—even if captured abroad on a foreign battlefield—if this bill became law? And,
second, would passage of this bill increase the chances that this country would be victimized by
another terrorist attack?

Justice Jackson, who dissented in Korematsu, because the military sought “to make an
otherwise innocent act a crime” for racial reasons, developed a famous analysis of presidential
power in the Youngstown steel seizure case. “When the President acts pursuant to an express or
implied authorization of Congress, his authority is at its maximum, for it includes all that he
possesses in his own right plus all that Congress can delegate.” After the Authorization for Use
of Military Force and Hamdi, it is clear that President Bush and President Obama have been able
to pursue terrorists under this first and highest level of presidential power, namely in concert
with Congress. :

Were Congress to require congressional action beyond the Authorization for Use of
Military Force that the Supreme Court has already said authorizes detention of American citizens
in America, the President would immediately be able to detain Americans only under the second
category of presidential power that Justice Jackson outlined.

Under this bill, we would be, as Justice Jackson put it, in a twilight zone of uncertainty as
to the scope of presidential power. That raises enormous practical questions, especially since the
withdrawal of affirmative congressional authorization would be retroactive. And in any future
conflict, if Congress remains silent, we would fight a war with the scope of presidential power to
detain citizens uncertain, with the result dependent “on the imperatives of events and
contemporary imponderables, rather than on abstract theories of law.”
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A second practical question flows from the first. We have been very fortunate since
September 11 not to have had any major terrorist attacks on American soil, although there were
some close calls. The ability of the President to use the powers Congress has given him, with
appropriate oversight, in addition to Congress’ own powers, has been responsible for this
excellent outcome. Were we to take one of the President’s clear powers and banish it to the
twilight zone, it is not clear that the President will be able to continue to take the necessary
actions that have prevented subsequent terrorist attacks. We should exercise exceptional caution
before taking such a step.

Unfortunately, we do not have a representative of the Administration present today to
discuss these important issues. 1 made a request to the Justice Department offeting them an
opportunity to testify at today’s hearing, but they were unable to accommodate. This bill
presents serious constitutional separation of powers issues and it would be in our best interest to
hear directly from the Administration—especially in light of the fact that President Obama
issued a signing statement on the provisions we’re discussing. At the least, we need to hear the
views of the Departments of Justice, Defense, and State regarding the impact this may have prior
to voting on this proposal.

Additionally, it is of interest to me that we are debating detention of American citizens,
yet—according to media reports this past fall—the Administration has issued a secret
memorandum authorizing the targeted killing of American citizens abroad. Both the Chairman
and [ have sent letters to the Attorney General seeking a copy of that memorandum. To date, the
Justice Department has not responded. At the least, we should know what the Administration’s
legal argument is that justifies the targeted killing of an American, and what limits apply to that
authorization.

I also want to note that, unfortunately, the majority did not even inform us until Monday
afternoon that the hearing would include a panel of Congressmen. This issue is too important
not to hear the opposing view, so I look forward to the testimony from all of the witnesses.
Thank you. :
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We concluded that Philbin did not cominit professional misconduct in this
matter. Philbin raised his concerns about the memoranda with both Yoo and
Bybee, he did not have ultimate control over the content of the memoranda, and
he did not sign them. After Yoo and Bybee resigned from the Department, Philbin
directedﬁto notify the Department of Defense that it could not rely on the
Yoo Memo to approve any additional enhanced interrogation techniques. He later
alerted Goldsmith to the flawed reasoning in the memoranda, and participated in
the decision to formally withdraw the Bybee and Yoo Memos. Accordingly, we
concluded that Philbin did not'commit professional misconduct in this matter.

was a relatively inexperienced attorney when the Bybee and Yoo
Memos were being drafted, and orked under the direction and supervision
of Yoo. Althougthappears to have made errors of research. and analysis in
drafting portions of the Bybee and Yoo Memos ork was subject to Yoo’s and
Bybee’s review and approval. We therefore concluded tha-hould not be held
professionally responsible for the incomplete and one-sided legal advice that was
provided in the memoranda.

5. Steven Bradburyl

Bradbury signed four OLC memoranda related to the CIA interrogation
program: the 2005 Bradbury Memo, the Combined Techniques Memo, the Article
16 Memo, and the 2007 Bradbury Memo.. As discussed above, we had serious
concerns about some of his analysis, but we did not conclude that those problems
rose to the level of professional misconduct. The Bradbury Memos incorporated
the legal analysis of the Levin Memo, which Bradbury helped draft, and which
substantially corrected the defects in the Bybee and. Yoo Memos. ~ specificaily
eschewing reliance on the Commander-in-Chief, necessity, and self-defense
sections, correcting the inaccurate specific intent section, and removing the earlier
memoranda’s reliance on the health benefits statute. None of the analysis in the
Bradbury Memos is comparable to the inadequately supported, unprecedented
theories advanced in the Bybee and Yoo Memos to support the proposition that
torture can be permitted or justified under certain circumstances.
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In applying the facts to the law, Bradbury explicitly qualified his
conclusions and explained the assumptions and limitations that underlay his
analysis. Moreover, Bradbury distributed drafts of the memoranda widely, within
and without the Department, for comments. The memoranda were writien in a
careful, thorough, lawyerly manner, which we concluded fell within the
professional standards that apply to Department attorneys.

As previously discussed, in light of the interrogation abuses described in
the CIA OIG Report and the ICRC report, as well as the fact that the SERE
program was fundamentally different from the CIA interrogation program,
however, we believe Bradbury should have cast a more critical eye on the
conclusory findings of the Effectiveness Memo, which were essential to his
analysis, in both the Article 16 Memo.and the 2007 Bradbury Memo, that the use
of EITs was consistent with constitutional standards and international norms.
However, we found that these issues did not rise to the level of professional
misconduct. :

6. Other Department Officials

We did not find that the other Department officials who reviewed the Bybee
Memo committed professional misconduct. We found Michael Chertoff, as AAG
of the Criminal Division, and Adam Ciongoli, as Counselor to the AG, should have
recognized many of the Bybee Memo’s shortcomings and should have taken a
more active role in evaluating the CIA program. John Ashcroft, as Attorney
General, was ultimately responsible for the Bybee and Yoo Memos and for the
Department’s approval of the CIA program. Ashcroft, Chertoff, Ciongoli, and
others should have looked beyond the surface complexity of the OLC memoranda
and attemnpted to verify that the analysis, assumptions, and conclusions of those
documents were sound. However, we cannot conclude that, as a matter of
professional responsibility, it was unreasonable for senior Department officials to
rely on advice from OLC.

G. Institutional Concerns

In addition to assessing individual responsibility in this matter, we noted,
in the course of our investigation, several managerial concerns. First, we found
that the review of the OLC memoranda within the Department and the national
security arena was deficient. The memoranda were not circulated to experts on
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My name is Karen Korematsu. | am the co-founder of The Fred T. Korematsu
Institute for Civil Rights and Education, a program of the Asian Law Caucus, in San
Francisco, California and the daughter of Fred T. Korematsu. 1 am honored to have the
opportunity to submit this statement in regards to the very important bill, The Due
Process Guarantee Act, and the hearing “The Due Process Guarantee Act: Banning
Indefinite Detention of Americans,” held on Wednesday, February 29, 2012.

1 would like to offer my sincere thanks to Senator Feinstein, Chairman Leahy,
Ranking Member Grassley and members of the Committee for holding the February 29
hearing to address the problematic detention regime created by enactment of §§ 1021 and
1022 of the National Defense Authorization Act (NDAA) for Fiscal Year 2012.

Watching the hearing I was struck by the powerful statements of several Senators
in support of due process for all persons present in the United States. 1 was heartened
that the predicate for many of the statements was lessons learned from the unjust
incarceration of 120,000 Japanese Americans pursuant to Executive Order 9066 issued by
President Franklin D. Roosevelt seventy years ago on February 19, 1942, Senator
Feinstein’s childhood memory of going with her father to witness the incarceration of
Japanese Americans at the Tanforan Racetrack south of San Francisco and how seeing
the barbed wire and tiny shacks that were horse stalls impacted her. It led to her position
that the incarceration was a “dark stain on our history and our values and is something we
should not repeat.” This brought tears to my eyes and my father would have been proud
of the Senators for reminding all of the grave mistakes of history.

I am extremely grateful that Senator Feinstein and others are working to undo the
application of the NDAA to U.S. citizens and legal permanent residents, but I believe my
father would have strongly advocated for this protection to extend to all persons.

In 1942, my father, then 23-years-old, refused to report to the government’s
incarceration camps for Japanese Americans. He was arrested and convicted of defying
the government’s unjust orders, but decided to take his case all the way to the United
States Supreme Court. He was denied his freedom by the nation’s highest court, which
validated the wholesale imprisonment of Japanese American citizens on the basis of
“military necessity.” In 1983 a team of pro bono attorneys re-opened my father’s case
using a petition for writ of error coram nobis and convinced a federal court to overturn
his conviction. In the last decades of his life, my father crisscrossed this country to
educate about the lessons of the Japanese American incarceration and to warn against the
dangers of racial profiling. He spoke out to protect the civil rights of Arab, Middle
Eastern, Muslim and South Asian Americans after the tragic events of September 11 and
remained an activist until his passing in 2005. My father’s life-long struggle for justice
serves as a reminder of the need to protect civil liberties for all people,

The year prior to my father’s passing, on January 14, 2004, he submitted an
amicus brief' in support of Petitioners in Rasul v. Bush.” Petitioners in Rasul were

" Brief of Amicus Curiae Fred Korematsu in Support of Petitioners, filed January
14, 2004, (*Amicus Brief”) available at http:/’korematsuinstitute org/wp-

2
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Guantanamo Bay detainees, none of whom had citizenship or legal permanent resident
status in the United States. The Bush Administration argued that these detainees did not
have the constitutional right to petition the courts in regards to their detention. My
father’s brief aggressively argued that these detainees, despite their lack of citizenship or
other immigration status, had a right to constitutional protections.

In advocating that constitutional protections should apply to the Guantanamo Bay
detainees my father argued that a vision of the world where the government could detain
without review “is inconsistent with our constitutional commitment to a government of
Jaws.” He went on to ask that “[I]et us not now set the foundation for later apologies and
belated attempts to restore narrowed rights.”™

My father admonished the U.S. Supreme Court to “make clear that even in
wartime, the United States respects the principle that individuals may not be deprived of
their liberty except for appropriate justifications that are demonstrated in fair hearings, in
which they can be tested with the assistance of counsel.”™

Furthermore, my father reminded the U.S. Supreme Court that “[ojur failure to
hold ourselves to this standard in the past has led to many of our most painful episodes as
a nation. We should not make that mistake again.™® He explained that while certain
aspects of the post-September 11 world may be unprecedented, the “challenges to
constitutional liberties these cases present are similar to those the nation has encountered
throughout its history.” The brief cited five different historical examples in addition to
Japanese American Internment, and explained that in each instance the hysteria of the day
led to cruel and unnecessary violations of human rights, and that in each case our nation
regretted the excesses. My father asked that we not make that mistake again.® Today, I
ask you for the same.

At core, my father’s reasons for supporting the rights of detainees without
immigration status in the United States were grounded in his deep sense that all persons
should have their human rights respected. Not only does the due process clause apply to

content/uploads/2010/09/Amicus-Brief-2003-Rasul-Odah. pdf

2 542 U S. 466 (June 28, 2004).
3 Amicus Brief, supra, at 28.
* Amicus Brief, supra, at 28.
Amicus Brief, supra, at 28.
Amicus Brief, supra, at 28.

7 Amicus Bricf, supra, at 2.

Amicus Brief, supra, at 5-6.
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all persons present in the United States regardless of immigration status,” but
international law also provides that “all individuals, including non-citizens, must be
protected from arbitrary detention.”' In this ongoing time of hysteria and fear
unchecked power should not be granted to the executive or legislative branches. As my
father’s experience shows, strict adherence to the Constitution and the principles of
human rights is particularly necessary during times of conflict. Even good people can let
fear overcome them and racism and religious bigotry continue to exacerbate the risk that
innocent people will be arbitrarily and unfairly incarcerated. In the case of my father, the
military leadership in charge, General DeWitt, was found to be acting out of racism when
he lied about the risk and the solicitor general was found to have with-held the truth from
the Supreme Court. I ask that the Committee expand the scope of the Bill to provide for
the protection of all persons present in the U.S.

I would also like to respond briefly to two comments that were made during the
hearing.

First, Senator Grassley asserted that it is inappropriate to compare internment of
Japanese Americans with post September 11 detentions. The Senator acknowledged that
internment of Japanese Americans was wrong, but that the many post-September 11
detentions are appropriate. I respectfully disagree with Senator Grassley’s position.

The story of Lakdhar Boumedienc alone should be sufficient to serve to refute
Senator Grassley’s statement. Boumediene was an international humanitarian executive
working for the Red Crescent Society of the United Arab Emirates in Bosnia.''
Boumediene’s life was turned upside-down when he was picked up on October 9, 2001
by intelligence officers, allegedly because the U.S. believed he was involved in a plot to
attack Bosnia. The Bosnian court investigated, found that there was no evidence to
support the allegation, and ordered Boumediene’s release. But Boumediene’s nightmare
was just beginning. He was picked up and sent to Guantanamo Bay, where he languished
frora 2002 until he was finally released in 2009. Boumediene was tortured at
Guantanamo Bay, he went on a hunger strike for two years, and he missed seven years of
his young family’s life. Like my father, Boumediene took his case to the US Supreme
Court.'? Thankfully, this time, justice was served. The Court ruled that detainees like

® Mathew v. Diaz, 426 U.S. 67 (1976) {due process clause applies regardless of
immigration status); see Plyler v. Doe, 457 U.S. 202 (1982) (striking down statute
denying funding for education of immigrant students without immigration status).

% David Weissbrodt, Final report on the rights of non-citizens, U.N. Doc.
E/CN.4/Sub.2/2003/23 (2003), available at
http://www | .umn.edu/humanrts/demo/noncitizentts-2003.html#_finref81.

"' akhdar Boumediene, NY Times, My Guantanamo Nightmare, January 7,
2012, available at http://www nytimes.com/2012/01/08/opinion/sunday/my-guantanamo-
nightmare.html?partner=rss&emc=rss&pagewanted=print.

2 Boumediene v. Bush, 553 U.S. 723 (2008).

4
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Boumediene had the right to a day in court to challenge their detention. Just five months
after the Court’s ruling, the district court ordered that Boumediene be set free. In a recent
op-ed, Boumediene wrote: “1’'m told that my Supreme Court case is now read in law
schools. Perhaps one day that will give me satisfaction, but so long as Guantianamo stays
open and innocent men remain there, my thoughts will be with those left behind in that
place of suffering and injustice.”"

Boumediene is not alone. Since September 11", over 700 men and children have
been subjected to indefinite detention at Guantanamo Bay, Cuba. 4 Currently, 171 men
continue 10 be detained there. Guantanamo Bay is just one of the several detention
systems that have been utilized, and must be subject to application of our laws. If some
of these men are rightly detained, let a court of law determine that fact. The issue is
whether or not in a democracy we require an independent trier of fact to make that
determination and provide the detained an opportunity to rebut the charge.

The second point [ would like to address is Senator Graham’s statement that the
government should have the flexibility to choose military detention for purposes of
intelligence gathering. In particular he asserts that those captured in the U.S. should not
be read their Miranda' rights. As Senator Feinstein and Professor Stephen Vladeck
explained in response: (1) Miranda is an exclusionary rule, (2) a public safety exception
would apply to any emergency situation,'® and (3) the FBI has a developed intelligence
gathering system.

We are a nation of laws. Those laws protect us, and we must stand by those laws,
If we don’t, there will be nothing left to protect us. In contemplating whether to support
various positions and laws relating to issues bearing on detention and discrimination, I
make these decisions as 1 think my father would have done. Remember, all it takes is
one man who can make a difference in the fight for civil rights and due process for all.
You can make that difference too. Let my father give you the courage to “stand up for
what is right!”

For the above reasons, I ask that the Committee expand the scope of the bill to
provide for the protection of all persons present in the United States. Only then can we
truly live in an America that is consistent with our Constitution and that respects human
dignity.

B Boumediene, supra.
" Center for Constitutional Rights, Guantanamo. Ten Years Too Many, January
6, 2012, available at
http://my.firedoglake.com/centerforconstitutionalrights/2012/01/06/guantanamo-ten-
years-to.
' Miranda v. Arizona, 384 U.S. 436 (1966).
 New Yorkv. Quarles, 467 U.S. 649 (1984).
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Statement Of Senator Patrick Leahy (D-Vt.),
Chairman, Senate Judiciary Committee,
“The Due Process Guarantee Act: Banning Indefinite Detention of Americans”
February 29, 2012

Last December, Congress enacted the National Defense Authorization Act (NDAA) for Fiscal
Year 2012. The bill contained what to me are deeply troubling provisions related to indefinite
detention. Iviewed them as inconsistent with our Nation’s fundamental commitment to protect
liberty. Iopposed and will continue to oppose indefinite detention. I fought against the Bush
administration policies that led to the current situation, with indefinite detention being the de
facto policy. 1opposed President Obama’s executive order in March 2011 that contemplated
indefinite detention. I opposed the provisions in the NDAA, as well.

The American justice system is the envy of the world. A regime of indefinite detention degrades
the credibility of this great Nation around the globe, particularly when we criticize other
governments for engaging in such conduct. Indefinite detention contradicts the most basic
principles of law that I have pledged to uphold since my years as a prosecutor and in our
senatorial oath to defend the Constitution. That is why I am fundamentally opposed to indefinite
detention without charge or trial.

During the Senate debate last year over the detention provisions in the NDAA, some Senators
argued in favor of indefinite detention, including for individuals apprehended within the United
States. I believe this violates core constitutional principles. That is why I repeatedly raised
concerns and opposed the detention provisions in the NDAA. [ was disappointed that the Senate
rejected several efforts to amend or remove these measures as we debated the bill.

One of the amendments that did pass during the NDAA debate was offered by Senator Feinstein.
Her amendment clarifies that nothing in the NDAA changed the status quo with regard to the
authority of the Government to indefinitely detain U.S. citizens or others arrested within the
United States. Ithank her for all her efforts, including her work on this hearing today.

There is significant disagreement over the Government’s authority to indefinitely detain
Americans and those arrested on American soil. I firmly believe that the Constitution makes
such actions unconstitutional. In the 2004 Supreme Court opinion in Hamdi v. Rumsfeld, Justice
O’Connor stated unequivocally: “We have long since made clear that a state of war is not a
blank check for the President when it comes to the rights of the Nation's citizens.” The power of
our Federal Government is bound by the Constitution.

Immediately following enactment of the NDAA last December, Senator Feinstein continued her
efforts and introduced the Due Process Guarantee Act, which is the subject of our Judiciary
Committee hearing this morning. [ understand that Senator Feinstein had to moderate the bill in
gamering bipartisan support. I greatly appreciate her continuing efforts to correct the excesses
enacted in the NDAA and have joined to cosponsor her bill.

The Due Process Guarantee Act would make clear that neither an authorization to use military
force nor a declaration of war confer unfettered authority to the executive branch to hold
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Americans in indefinite detention. This is not unlike the resolution I introduced in 2006 to
clarify that the Authorization for the Use of Military Force adopted after 9/11 did not authorize
warrantless domestic surveillance. 1hope that the Due Process Guarantee Act will serve to open
a discussion about how to ensure that no individual arrested within the United States will be
detained indefinitely. I believe that Constitution requires no less. The case of American citizens
is the most striking, but to me the Constitution creates the framework that imposes important
legal limits on the Government and provides that all people have fundamental liberty protections.

I am particularly pleased to welcome on behalf of the Committee Professor Lorraine Bannat,
who was part of the Jegal team that helped overturn the unjust conviction of Fred Korematsu.
Seventy years ago this month, President Roosevelt signed the executive order that authorized the
detention of thousands of Japanese Americans during World War II, including Fred Korematsu,
as well as Professor Bannai’s parents and grandparents. That was a tragic chapter in our
Nation’s history for which those of us now in Congress have apologized and sought to provide
some redress.

T urge all Senators to join us in upholding the principles of our Constitution, protecting American
values, and championing the rule of law. We need a bipartisan effort to guarantee that those
arrested on American soil are not locked away indefinitely without charge or judicial review.
And so that the United States remains the model for the rule of law to the world.

HEH#HHH
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Dfice of the Attoraey General
Mashington, B, & 20530

January 19, 2009

Mr. H. Marshall Jarrett

Counsel

Office of Professional Responsibility
United States Department of Justice -

Re:  OPR Report Regarding the Office of Legal Counsel’s Memoranda oni Issues
Relating to the CIA’s Use of Enhanced Interrogation Techniques on Suspected
Terrorists

Dear Mr. Jarrett:

On December 31, 2008, we, and certain members of our staf¥, niet with you, James
Meade, and Tamara Kessler to discuss the Office of Professional Responsibility's (OPR) draft
report regarding the Office of Legal Counsel’s (OLC) Memoranda on Issues Relating to the
CIA’s Use of Enhanced Interrogation Techniques on Suspected Terrorists (“Draft Report™).

That meeting occurred following your provision midday on December 23, 2008, of the 191-page,
highty-classified Draft Report to the Office of the Attomey General {OAG). On December 23,
you indicated that if OAG had any classification concems regarding the Draft Report, those
concerns should be provided by January 2, 2009. You further provided that, with respect to.
previously agreed-upon opportunitics for OAG and ODAG review and comment on the report
prior to its actual release; you contemplated publicly releasing a unclassified version of the report
on January 12, 2009. On December 31, you explained that, until a day or two earlier, you were
unaware that OPR attorneys had promised subjects of the report, through their counsel, the
chance fo review and comment on the report before it was publicly released. You further
explained that as of December 31 neither the subjects of the report nor their counsel had yet seen
it.

In the wake of the December 31 meeting, you have informed us that given OPR’s need to
review and consider the preliminary concerns we expressed at the December 31 meeting, the
further issues raised in a Janvary 7, 2009 OLC letter to you (which we believe deserves close
review), and any comments provided after subjects of the report and their attorneys review the
Draft Report, the report will not be finalized before the end of the current Administration. You
have similarly concluded that your office will not be able to determine its final position before
the end of the current Administration on whether professional misconduct referrals, which are
presently contemplated in the Draft Repert, are ultimately appropriate. Because the report will
uot be concluded during our tenure, we have memorialized our concemns in this lefter.
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*We understand that under longstanding Department practice, the Department makes no
decision regarding a bar referral or publication of such a report in any form or forum until the
Department’s own intemal review process is completed. Under Department practice, this
process includes a chance for the subjects to review the report and to contest OPR findings
against them. We also understand that for at least the last decade and spanning Administrations
of both political parties, Associate Deputy Attomney General David Margolis has been the final
decisionmaker within the Departinent with respect to findings against former Department
employees. In that regard, to the extent OPR ultimately determines that, in its view, misconduct
referrals are appropriate for former OLC attomneys Jay Bybee or John Yoo, we ask that this letter
be shared with the appropriate members of the Office of the Attorney General and the Office of
the Deputy Attorney General, and further that it be available in any DOJ appeal process 10 all
parties involved in that process, including the subjects of any appeal and their attorneys. Finally,
to the extent the Department would ultimately make any bar referrals, at the conclusion of
internal review by Department leadership offices, we ask that this letter be included in any
version of the final Report forwarded to bar authorities or released to Congress or the public.

L PROCESS CONCERNS

We appreciate OPR’s effort to provide us with an opportunity to review and comment on
the Draft Report before the end of this Administration. Nevertheless, the time proposed for our
review was unrealistically and, with all respect, unacceptably, short. This is particularly true
given the length of the OPR investigation, which has been ongoing for nearly four and a half
years, the fact that OAG has been asking about progress on the Draft Report since at least the
carly summer of 2008, and the length and classification level of the Draft Report itself. More
specificaily, the Draft Report is nearly 200 single-spaced pages long and is classified at the
sensitive compartmented information level, greatly complicating the ability of anyone—
including the Attorney General himself—to review it. Notwithstanding these complications, the
Draft Report was not provided to OAG or ODAG until December 23, 2008, and you asked for
comments prior to January 12, 2009, the date you originally proposed to release the report to
Congress and the public. Even if this period did not include the Christmas and New Year's
holidays, it would have been insufficient for us to conduct a thorough review, given our other
responsibilities within the Department and the additional responsibilities attendant o trying to
<nsure a smooth transition to a new Administration. Our concerns with this rushed process were
exacerbated by the pumber of errors and other issues—discussed more fully below—that we
identified in the abbreviated review we were able to undertake,

Furthermore, because OPR waited until the closing days of this Administration to share
its Draft Report for comment, you have informed us that it will not be able to revise the report, as
OPR determines is appropriate, in potentiaf response to the issues that we have identified before
the Administration ends. You similarly will be unable even to receive, much less evaluate,
comments from Messrs. Bybee and Yoo and their counsel, as well as others you criticize within
that time period. You indicate that you will not even be able to determine during this
Administration whether some of the most serious aspects of the Draft Report—namely, its
proposed and unprecedented bar referrals of former OLC attorneys Bybee and Yoo for
professional misconduct under D.C. Bar Rules L.1 and 2.1—will be included in the final report.
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This has regrettably undermined, if not eliminated, our ability to review OPR’s considered
{indings.

To justify this truncated timeline, you noted in our December 31 mecting that you had
attempted to establish a timeline for review and comment similar to that which OPR and the
Office of Inspector General (O1G) established for review of the report concerning the firings of
United States Attorneys. - That explanation falls short in at least one very material respect. OPR
and OIG kept our offices apprised of the progress and substance of the United States Attorpeys
investigation for many months leading up to our first review of that report. That same
consultation did not occur in this matter.

In addition, we were troubled to learn that, despite the fact that OPR investigators had
agreed to allow the two main subjects of the Draft Report—John Yoo and Jay Bybee—to review
and comment on the drafl, o plans had been made as of December 31 (or some twelve days
before a suggested public release) for such a review to take place. Indeed, it appears, with all
respect, that such a review might not have occurred at all had staff in our offices not raised the
issue with you in late December 2008. We are pleased that OPR intends to keep the commitment
it made during the investigation to provide Messrs. Yoo and Bybee and their counsel with a copy
of the Draft Report for review and comment. We further agree that the review process going
forward inside DOJ should include an opportunity for both to exercise their full and standard
appellate rights, if applicable, within DOJ before any professional bar referrals would be made or
before any report were made public—the latter of which, you have stated and we agree, is itself
tantamount to a bar referral.

II.  SUBSTANTIVE COMMENTS AND CONCERNS

As discussed at our December 31 meeting, we have numerous questions about and
concerns with some of the findings, and conclusions in the Draft Report. We recognize that it is
OPR’s responsibility to reach an independent conclusion and make recommendations. As you
know, we both have been strong defenders of OPR and its mission. Nonetheless, we are
concerned that the current proposed findings of professional misconduct, recommendation for
reconsideration of prosecutorial declinations, and request that the Department review certain
memoranda signed by Steven Bradbury, are based on factual errors, legal analysis by
commentators and scholars with unstated potential biases, unsupported speculation about the
motives of Messrs. Bybee and Yoo, and a misunderstanding of certain significant Department of
Justice and Executive Branch interagency practices. We summarize below our leading concerns
with the Draft Report’s unclassified analysis and recommendations.

A. Findings of Professional Misconduct

The key finding of the Draft Report is that, in drafting certain OLC memoranda related to
potential interrogations of suspected terrorists, former OLC attorneys John Yoo and Jay Bybee
“failed to meet their responsibilities under D.C. Rule of Professional Conduct 1.1 to provide
competent representation to their client, the United States, and failed to fulfill their duty to
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both previously done—but we see little basis for OPR’s conclusion that it reached these
conclusions in bad faith.

. In summary, we believe there are substantial, material problems with the Draft Report’s
analysis of the Rule 1.1 issue.

Rule 2.1 Findi Fai Provide i al Advice

The Draft Report also finds that attorneys Yoo and Bybee provided advice that “did not
represent independent legal judgment or candid legal advice.” {/d at 172-77, 179-830.] OPR’s
investigation does not scem to us to support this conclusion, and we find its proposal even more
unconvincing than any proposed conclusion under Rule 1.1.

After reviewing relevant documents from this time period and interviewing all the
attorneys involved in requesting and providing this advice, OPR found no direct evidence that
the opinions in question reflected anything other than Mr. Bybee’s or Mr. Yoo’s best legal
judgment at the time—a fact that OPR confirmed in our recent meeting, see supra note 3, but
that the Draft Report does not once mention. Nor has OPR identified any previous or subsequent
commentary by either Mr. Bybee or Mr. Yoo that indicates that their actual legal views differed
from those set forth in the opinions in question. Both Mr. Bybee and Mr. Yoo stated that their
opinions reflected “a fair and objective view of the statute’s meaning and that they never
intended to arrive at a foreordained result.” [Draft Report at 172.}'*

While anry one of us—within OPR, OAG, or ODAG-—might disagree with certain
conclusions, or even many conclusions, offered by OLC during the relevant time period, the
Draft Report provides littlc basis to speculate that the attorncys involved did not offer their
independent, candid Jegal advice in good faith under the difficult circumstances presented.
Absent any evidence to disbeliéve the testimony of Mr. Bybee and Mr. Yoo, we respectfully
submit that the speculation currently contained in the Draft Report is insufficient to support a
finding that these attorneys were not acting in good fmthormndcnngtbeubem:ndcpcndmt
assessment of the law in providing the advice contained in these opinions.!!

'°vacnclasxﬁcauoncowcmsnudxfﬁcn!twdmmwhatOPRappwsmvnewaxthemoartlevant
evidence that Bybee and Yoo failed to provide their independent and candid legal advice.

'* We also note that the factors OPR considered to determine whether Mr. Bybee and Mr. Yoo violated
Rule 2.1 were factors OPR crested in this case. As the drafl report itself states, these factors are supported by little,
if any, legal precedent or scholarly commentary, {DnﬁchortaH%] lf,asOPRasscm,thcreuhub,rfmy
relevant precedent concerning Rule 2.1, then such an approach is almost idable. H er, we note that the
Draft Report offers as evidence of professional incompetznce the Bybee Memo’s failure to cite precedent to support
its definition of the phrase “prolonged mental harm™ under seemingly analogous circumstances. [Draft Reportat
139.] When explicating that at least somewhst vague phrase, the Bybee Memo noted that the phrase appeared
nowhere else in the federal code, and it then cited and discussed various dictionaries and secondary sources. [Bybee
Memo at 7.] The Drat Report does not {deatify or suggest any secondary sources that the Bybee Memo should have
also considered, nor does the Draft Report suggest that the phrase clsewhere appears elsewhers in any section of the
federal code. [Draft Report at 139.]

10
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B. RECONSIDERATION OF CERTAIN DECLINATIONS

The Draft Report recommends that “the Department reexamine certain declinations of
prosecution regarding incidents of detainee abuse referred to the Department by the CIA OIG.”
[/d. at 9.} As the Draft Report itseif recognizes, the question whether to prosecute matters
addressed in the CIA OIG report has been addressed independently by two sets of prosecutors,
first in the Counterterrorism Section (then located in the Criminal Division) and later in the U.S,
Attomney’s Office for the Eastern District of Virginia. In both cases, the declinations were based
on a variety of prosecutorial considerations, many of which seemingly would be unaffected by
any information in the Draft Report and most of which scemingly would have been known to
prosecutors at the time of their decisions.” Indeed, prosccutors in the Eastern District of
Virginia. made their decision to decline prosecution in 2005, well after the 2002 Bybee Memo
had been withdrawn by the Department. In addition, if and when OPR’s report is finalized
(whether with or without any professional misconduct referrals), the prosecutors could be given
access to it, and could re-evaluate their decisions as they saw fit. In light of these facts, we
believe it is unnecessary for OPR to recommend reconsideration.

C. RECOMMENDATION THAT THE DEPARTMENT REVIEW THE BRADBURY MEMOS

The Draft Report also recommends that the Department review certain Bradbury Memos.
The Draft Report, however, docs not acknowledge a key fact—that the Attomey General himself
already reviewed the Bradbury Memos. This was undertaken, in what we believe was an
unprecedented effort, in response to congressional requests for the Attorney General to do so.
That fact alone, which is not even mentioned in the Draft Report, makes the recommendation
seem inapposite.

Further, OPR supports its recommendation for an additional review on several grounds
that appear to be misguided and inadequately supported. For example, the Draft Report says that
dnBradbuchmmshoddbemnewedbwwselhenwns“mdmcethmﬂmcmpmssmon
the Department to complete legal opinions which would allow the CIA interrogation program to
go forward.” [/d at 182.] But the Draft Report, with al respect, misinterprets the only evidence
itcites. As the Draft Report acknowledges, Bradbury has repeatedly stated, under oath and in his
interviews with OPR, that he was never pressured to reach any particular result in his evaluation
of C1A’s interrogation program. In the end, it appears that OPR relies almost entirely on an
email from then-DAQG Jim Comey. But a fair reading of that email again suggests only that there
was pressure o come to an answer as soon as possible, not pressure to come to any particular
answer or conclusion. This is consistent with Bradbury’s recollection. In light of this, we were
pleased to bear that OPR did not intend 10 suggest that Bradbury was pressured to come to a
particular result. [Statement of J. Meade, Dec. 31 meeting.}?

' Some of these considerations are di d in classified portions of the Draft Report,

Btis dinarily wplace for a client to urge or even p e his or her y for a faster
nswer €0 a legal question than the attorney (of we, or a third-party reviewer, years later) may have preforred. Such
clients furthermore typically are individuals and institutions with far less grave responsibilities than senior Executive
Branch officials attempting to effectively defend our Nation and ity citizens from terrorism and violence, consistent
with legal advice from those positioned to undertake the analysis. In the same way, judges often impose tighter time
constraints on attorneys, during trials and briefing, than the stiomeys (or third-partics) might regard as optimal or

11
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. Another reason offered to suppon the review recommendation is the alleged failure of
OLC or the Department to consider and address the moral and policy considerations triggered by
the jssues. (Draft Report at 189-90.] Altbough the Draft Report does not recommend OLC
specifically do this, it does suggest that someonc at the Department should address those issues.
This criticism, however, appears to be based on a misapprehension of facts—both generally with
respect to Department practices concerning the provision of policy (and moral) advice within the

Executive Branch, and also more specifically with respect to events during the time period of the

OLC opinions at issue.

Within the Executive Branch, there are extensive efforts to solicit relevant policy advice
from all affected Departments or agencies. In this process, often referred to colloquially as “The
Interagency,” policy. issues are reviewed and vetied, typically in an ascending process, with
initial reviews and discussions occurring through subject matter experts and relatively senior
officials. As the review progresses, it is carried forward and refined by officials such as the
Deputies in the respective Departments. Ultimately, as appropriate, the policy reviews and
analyses are further refined by “Principals,” such as the Atiomey General, the Secretary of
Defense, the Secretary of State, and so forth. The exact number of levels of review can vary—
based on whether there is broad conscasus, the gravity or scope of the issue, etc,—but the salient
point is that this review is undertaken and senior level Department officials can and do routinely
provide policy advice within it. They aiso have the opportunity to provide moral advice, as
appropriate, to interagency colleagues and the Vice President and President. With respect to
policymaking concerning the question of interrogation practices at the time in question, it also
has been widely reported that this was a subject discussed, at cabinet-level meetings, with,
among others, the then-Attorney General present and participating.”

To be sure, some or all of us now participating in the review of the OPR Draft Report
might disagree with the policy guidance that was then provided; we might even speculate about
whether we would have disagreed with some or all of the policy assessments and advice
provided if we actually had participated in events as they unfolded in real time in the months and
years immediately following September 11, 2001, However, at the very minimum, the
Department then and now participates, and surely will continue to participate, in a robust
Executive Branch policy process that allows for senior level officials to offer, as appropriate,
policy and moral advice.

Let us please offer three final points in this regard. First, in contemplating when and how
the Department best offers its policy (or moral) advice to others in the Executive Branch, please
note that the scope of policy questions under review is extraordinarily vast and complex. It
reaches to issues, to take just a few examples, involving difficult environmental, diplomatic,
economic, health care, and military matters. Our sister Departmcuts and agencies within the

even reasonable. The fact that Executive Branch official would p OLC for an answer, so that they could

pmceedmusrs&emwnhn,whamvuthetmquued,ummoustydxffmemdzm(hedkgmmwspmﬂaﬁwthmm
OLC attorney provided particular legal advice, or reached a p lusion, he or she did not believe in good
faith was comect.

" See, e.g., Staff of S. Comm. on Armed Servs., 110th Cong., REPORT ON INQUIRY INTO THE TREATMENT
OF DETAINEES IN U.S. €USTODY xv (Comm. Print 2008); Condoleeza Rice, QFR from S. Comm. on Armed Servs, at
1-2, 6 (Sept. 12, 2008); John B. Bellingey, 1M1, QFR from S. Comm. on Armed Servs. at 1-3, 7 (Sept. 12, 2008).

12
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Executive Branch often are specifically tasked with being the world's leading e¢xperts on such
matters, and those Departments and agencies draw upon literaily hundreds of thousands of
experienced and well-trained subject matter experts. Most of these experts are career civil
servants who serve, and serve well, through administrations of whatever political affiliation. The
Department of Justice and its senior leaders offer substantial policy and other advice in this
Executive Branch process, but simple humility dictates the recognition that, on many issues
presented, we are not the best-positioned voices in the policy dialogue.

Second, as part of this overall process, OLC has long had a unique role, both within the
Department’s efforts and within the interagency review as a whole. OLC often contributes to the
policy process by being tasked to give simply legal advice, shom of any policy preferences or
shading. This task is well understood within the interagency process, and it is designed to ensure
that at least one legal analysis, from very well-credentialed and hard-working attorneys, is
provided that will not mask discretionary policy preferences as legal requirements or
prohibitions. There are innumerable attorneys who work for our sister Departments and
agencies, and often the claim is made that they, whether unintentionally or purposefully, are
attempting to achieve policy outcomes by casting them as legal requirements. OLC thercfore is
tasked with providing legal advice simpliciter, across an enormously broad waterfront of
complex legal questions, and not shading that advice with policy or other considerations. Again,
such policy or moral advice is provided, as appropriate, by senior leaders from other offices and
positions within the Department, and also, of course, from senior leaders from State, Defense,
Treasury, EPA, HHS, and so forth, as well as, of course, by senior advisors to the President and
Vice President.” .

Third, with respect to the analysis set forth in the Draft Report, the comments to D.C. Bar
Rule 2.1 appear at odds with OPR’s suggestion that it would be “appropriate and necessary” for
OLC to incorporate “moral, social and political factors™ into its analysis of the relevant legal
authorities concerning interrogation. [Draft Report at 189; see also id. at 191.) Specifically,
Comment 3 to Rule 2.1 states, where “[a] clieat expressly or impliedly ask[s] the lawyer for
purely technical advice,” and is “experienced in legal matiers,” “the lawyer may accept [the
request] at face value” and provide technical legal advice. Only where a client is “inexperienced
in legal matters” may the lawyer’s “responsibility as advisor” include providing guidance that
goes beyond “strictly legal considerations.” As discussed above, OLC’s typical function in the
Executive Branch is to provide its technical legal opinion to clients throughout the Executive
Branch. Those clients (in this case, the General Counsel of the CIA and the White House
Counsel) are sophisticated policymakers, who are fully capable of understanding the parameters
of such advice and evaluating non-legal factors on their own. Those clients also are involved,
along with the Attorney General and other cabinet members, as part of a robust and on-going
Executive Branch review of relevant policy and moral issues. .

" 1 OLC were to more broadly provide policy and moral advice, it would necessarily need to gather
substantial amounts of additional, relevant information across a broad array of subjects. Otherwise, the moral or
policy advice would be ill-informod and even irresponaible. Such a pr would diminish OLC’s ability to
perform its historic mission of providing pure legal advice. Atiendant delays also would hinder OLC in its mission
of providing that type of legal advice to the Exccutive Branch within timeframes that assist 3 President and his or
her Administration to expeditiously evaluate and address chalienges in a dynamic, evolving, and sometimes
dangerous world, where inaction itself can have profound human qreT

13
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Finally, the next Administration will be free to review these opinions—as it is with ail
OLC memos or opinions—if it wishes. It is therefore unnecessary for OPR specifically to
recommend such a review.

HI. CONCLUSION

It is impossible to predict with precision the full impact of a recommendation of
disciplinary action against lawyers who worked under the unprecedented circumstances referred
to above, including the catastrophic loss of life suffered by the country in the September 1}
attacks, the express threat of further such attacks and murders, and the possibility that such
additional deaths could be avoided, as well as the absence of any reason to believe that these
OLC lawyers were acting in anything but good faith. Nonetheless, it is also impossible to
believe that government lawyers called on in the future to provide only their best legal judgment
on sensitive and grave national security issues in the time available to them will not treat such a
recommendation as a cautionary tale-——to take into account not only what they honestly conclude,
but also the personal and professional consequences they might face if others, with the leisure
and benefit of years of hindsight, later disagreed with their conclusions. Faced with such a
prospect, we expect such lawyers to trim their actual conclusions accordingly. Nor, if the
recommendation of professional discipline stands, could the Department reasonably be expected
to readily attract, as it does now, the kinds of lawyers who could make such difficult decisions
under pressure without the lingering fear that if those decisions appear incorrect when
reconsidered, not only their conclusions but also their competence and honesty might be called
into question. OLC lawyers might be willing to subject themselves to the inevitable public
second-guessing of their work that occurs years later in a time of relative calm. But we fear that
many might be unwilling to risk their future professional livelihoods. Jack Goldsmith has
written already of the dangers that what he calls cycles of aggression and timidity in intelligence
gathering present to national security lawyers and the welfare of the Nation as a whole. See THE
TERROR PRESIDENCY at 163-64. We believe that the reccommendation of bar referrals in the
circumstances presented here is likely to have harmful consequences not only for those
immediately involved, but also for the Department and ultimately for the country.

Iy,

Michael B. Mukasey
Attomcy General

' Ma.rk Filip
Deputy Attorney General
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U.S. Department of Justice
Office of the Deputy Attorney General

Associate Deputy Attorney General Washington, D.C. 20530

January 5, 2010

MEMORANDUM FOR THE ATTORNEY GENERAL
: THE DEPUTY ATTORNEY; GENE
FROM: David Margolis %
Associate Deputy Attorney General .
SUBJECT: Memorandum of Decision Regarding the Objections to the Fifxdings of
Professional Misconduct in the Office of Professional Responsibility’s Report of
Investigation into the Office of Legal Counsel’s Memoranda Concerning Issues

Relating to the Central Intelligence Agency’s Use of “Enhanced Interrogation
Techniques” on S ted Terrorists

" DISCUSSION:

On July 29, 2009, the Office of Professional Responsibility (OPR) issued a final report
entitled Investigation into the Office of Legal Counsel’s Memoranda Concerning
Issues Relating to the Central Intelligence Agency’s Use of “Enhanced Interrogation
Techniques " on Suspected Terrorists. OPR concluded that former Office of Legal Counsel
(OLC) attorneys John Yoo and Jay Bybee engaged in professional misconduct by failing to
provide “thorough, candid, and objective” analysis in memoranda regarding the interrogation of
detained terrorist suspects. Consistent with OPR’s usual procedures, OPR indicated its intent to
refer its finding of misconduct to the state bar disciplinary authorities in the jurisdictions where
Bybee and Yoo are members.
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In keeping with usual Department practice,' I invited Bybee and Yoo to submit responses
to OPR’s final report. They submitted those responses on October 9, 2009, and the matter is now
ripe for decision. My task is a narrow one. The OPR report addresses a number of topics
without reaching misconduct findings against any Department attorney. I did not review OPR’s
analysis of those topics. For example, during the course of its investigation, OPR reviewed )
prosecutive declinations regarding interrogations of certain detainees, but I have not examined its
analysis of those issues. In addition, OPR reviewed and analyzed several memoranda authored
by former OLC attorney Steve Bradbury. Because that review did not result in a finding of
misconduct or poor judgment, I have not reviewed that analysis. Rather, my review was strictly
limited to the findings of misconduct against Yoo and Bybee.

For the reasons stated below, I do not adopt OPR’s findings of misconduct. This decision
should not be viewed as an endorsement of the legal work that underlies those memoranda.
However, OPR’s own analytical framework defines “professional misconduct” such that a
finding of misconduct depends on application of a known, unambiguous obligation or standard to
the attorney’s conduct. I'am unpersuaded that OPR has identified such a standard. For this
reason and based on the additional analysis set forth below, I cannot adopt OPR’s findings of
misconduct, and [ will not authorize OPR to refer its findings to the state bar disciplinary
authorities in the jurisdictions where Yoo and Bybee are licensed.

L Historical and procedural background

The terrorist attacks of September 11, 2001, engaged the United Statesinan =~
unprecedented conflict involving a non-sovereign enemy. As a result of the unprecedented
nature of the conflict, it has been the job of OLC to determine the legal contours of our nation’s
efforts to combat the terrorist threat. For example, on September 25, 2001, OLC issued a
Memorandum Opinion for the Deputy Counsel to the President, President s Constitutional
Authority to Conduct Military Operations Against Terrorists and Nations Supporting Them,

2001 WL 34726560 (2001), and on October 23, 2001, OLC issued a Memorandum for Alberto
R. Gonzales, Counsel to the President, and William J. Haynes, I, General Counsel, Department
of Defense, duthority for Use of Military Force to Combat Terrorist Activities Within the United
States, 2001 WL 36190674 (2001). The latter opinion notes, “The situation in which these issues
arise is unprecedented in recent American history.” Id. at *2. These were but the first of many
opinions OLC issued regarding the response to September 11, 2001. These opinions fulfilled the
role of OLC to identify the legal parameters within which polxcy—makers could make chmces

‘Beginning in the 1990s, I have been the Department of Justice official who has resolved
challenges to negative OPR findings against former Department attorneys, most often in the
context of proposed bar referrals.

2
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and Bybee’s contention that Neagle suggests the availability of a defense to charges arising out of
expressly prohibited interrogation techniques seems wrong, particularly since the CAT treaty
permits no justification for torture. i

2. The Classified Bybee memo

a. Failure to discuss history surrounding use of water in
interrogations

OPR first criticized the classified Bybee memorandum’s discussion of waterboarding for
failure to cite the United States’ history surrounding the use of water in interrogations. OPR
claimed the classified Bybee memo should have discussed In re Estate of Marcos Litigation, 910
F.Supp. 1460 (D.Haw. 1995) and United States v. Lee, 744 F.3d 1124 (5% Cir. 1984), In the
former, the court considered damage claims from Filipino victims of the oppressive Marcos
regime. The court listed fourteen interrogation methods it described as forms of torture. Marcos,
910 F.Supp. at 1463. The court’s description of one of those techniques is similar to the

" waterboard. Subsequent to a jury trial during which the jury found in favor of 22 named -
plaintiffs, the court appointed a special master to depose a sampling of class members in the
Philippines in an effort to develop a basis for the jury to determine damages for the class. See
Hilao v. Marcos, 107 F.3d 767, 772 (9" Cir. 1996). The Special Master deposed 137 class
members, approximately three of whom had been subjected to a waterboard-like procedure. In
two of the cases, the waterboard-like procedure was part of a course of conduct that included
other clearly torturous acts. In the third, the plaintiff, at 8:00 pm,

was taken to a forest, stripped, forced to lie on a table, had his hands and feet held
down, and had soapy water poured into his nose and mouth which made him feel
like he was drowning. This treatment lasted until 4:00 am, during which time
{plaintiff] lost consciousness “many times,” felt chest pains, and cried. He
testified that he never screamed because there was water in his mouth. After he
would pass out, the soldiers would revive [plaintiff] which he said felt like
“somebody was pushing the water out of his stomach.” [Plaintiff] testified, “
experienced a lot of sufferings during that time. I wish that it would be better for
them to kill me than to bear what they were actually doing to me at that time.”

In re Estate of Marcos, 1994 W1, 874222, 35 (D.Haw. January 3, 1995). The special master
validated this claim and recommended a damage award of $30,000. /d. While the Ninth Circuit
Court of Appeals considered two separate appeals in the case, only one of the opinions discussed
a specific interrogation, and it was not the interrogation described above. See Hilao v. Estate of
Marcos, 103 F.3d 789 (® Cir. 1996). On appeal, the court quoted and approved the district
court’s jury instruction regarding torture that tracked the TVPA language. Id. at 792-93. The
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Special Master apparently applied that same standard. A discussion of the Marcos case may
have been helpful in some limited sense, but the only fact pattern that even resembled the
procedure for which the CIA sought approval was found to constitute torture by a special master
in an unpublished decision. Furthermore, it is even less clear that a discussion of this case was
necessary in a memorandum written specifically to the CIA and for very limited distribution.
Finally, Yoo and Bybee cited the Court of Appeals opinion in the appendix of the unclassified
Bybee memo. Unclassified Bybee memo at 49. For these reasons, I am not persuaded that

_ failure to cite this case evidences professional misconduct.

In Lee, the United States brought civil rights charges against law enforcement officers
who subjected individuals in their custody to water torture. However, the opinion does not
describe the technique nor conduct any analysis that would be useful as a predictor for how

- courts might construe Section 2340A in the future. In the Levin memo, written to replace the
unclassified Bybee memo, Levin observed that Congress may have adopted a definition of torture
that differed from the colioquial use of the term and noted that only the CAT definition was

-relevant to his analysis. Levin memo at 2. For these reasons, failure to cite Lee does not
evxdence professional misconduct.

OPR also described additional historical examples of “water torture,” but the examples
are distinguishable from the proposed technique and were not analyzed under language similar to
the torture statute or the CAT. While citation to these examples may have provided useful
historical context, it seems that such context would largely relate to the policy decision rather
than to the legal question. For this reason, the Rules of Professional Conduct did not require
reference to those historical incidents. See OPR final report at 21 n.23.

b. Failure to discuss distinctions between SERE training and
interrogation

OPR next criticized the classified Bybee memo for faili

A close reading of the unclassified Bybee memo demonstrates that the psychological
impact of the proposed techniques mattered only to the approval of the waterboard. The torture
statute proscribes acts “specifically intended to inflict severe physical or mental pain or suffering

61




104

consequences to the trainees indicates that it is highly improbable that such consequences would
result here.” Jd. at 17-18. The memo would more correctly have observed that Zubaydah's
psychological assessment, combined with the SERE experience and the CIA's intention to have
medical experts monitor the interrogation, madé it highly improbable that Zubaydah would suffer
mental health consequences As draﬁed, however the memo could be interpreted as conctuding

an individualized assessment.

or poorly drafted (at best) observation was not critical to the approval of the techniques on
Zubaydah.

[ Other criticisms

OPR faulted the classified Bybee memo for failing to discuss whether procedures used to
effect sleep deprivation would cause severe physical or mental pain or suffering apart from the
sleep deprivation itself. OPR pointed out that the Bradbury techniques memo'” noted that the
classified Bybee memo had not considered the mechanisms for effecting sleep deprivation. The
Bradbury techniques memo concluded, however, that those mechanisms would not cause severe
pain or suffering and approved sleep deprivation as an interrogation technique that would not
violate the torture statute. Bradbury had the advantage of considering the reported experiences
from prior interrogations involving sleep deprivation that would not have been available to Yoo
and Bybee. See Bradbury techniques memo at 37 n.45. Furthermore, by way of example only,
the European Court of Human Rights found that sleep deprivation was not torture but likewise
did not explore the means used to keep a detainee awake. See Ireland v. United Kingdom, supra.
The memo would have been more complete had OLC asked the CIA how it intended to keep a
detainee awake and addressed those mechanisms.

Next, OPR claimed that the classified Bybee memo should have noted that a Supreme
court case frora 1944 quoted an American Bar Association (ABA) report describing sleep
deprivation as “the most effective torture and certain to produce any confession desired.”” OPR
final report at 236 quoting Ashcraft v. Tennessee, 322 U S. 143, 151 n.6 (1 944). As observed by
Levin, colloquial uses of the term “torture” have little relevance to determining whether a
particular technique violates the torture statute. Levin memo at 2. Furthermore, the actual
question before the Court was weather Asheraft’s confession was compelled not whether the
interrogation was torturous. The Court cited the referenced ABA report only as one account of

""Memorandum for John A. Rizzo, Senior Deputy General Counsel, Central Intelligence
Agency Re: Application of 18 U.S.C. §§ 2340-2540A to Certain Techniques That May Be Used.
in the Interrogation of a High Value al Qaeda Detainee, May 10, 2005.
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the disputed events surrounding Asheraft’s interrogation. Although the Court found Asheraft’s’
confession was compelled, the Court itseif did not describe the interrogation as torturous. /d. at
154. For these reasons, [ am unpersuaded that the Rules of Professional Conduct required Yoo
and Bybee to cite Ashcrafi in the classified Bybee memo.

Finally, OPR faulted Yoo and Bybee for failing to consider how a detainee would be
forced to maintain stress positions. Although the Bradbury techniques memo addressed the
mechanisms used to keep someone awake, it did not address the mechanisms used to cause
someone to maintain stress positions. OPR faulted Yoo and Bybee for failing to consider
whether the “subjects would be shackled, threatened, or beaten by the interrogators, to ensure
that they maintained those positions.” OPR final report at 237. First, it is implausible that the
CIA would seek authority to use a stress position but fail to advise the CIA that the detainee
would be beaten in order to maintain the position. Second, the torture statute itself prohibits
Certain types of threats that would cause prolonged mental hamm including threats of imminent
death, threats to inflict torturous pain, and threats of death or torturous pain to third parties. The
memo listed those prohibited threats in its discussion of the techniques in question. Classified
Bybee memo at 1. Finally, although the memo does not address the possibility that shackling
could constitute torture, its broad prohibition on the infliction of severe pain commaunicated to
the CIA that it could not inflict severe pain in an effort 1o maintain an approved stress position.
For these reasons, the DCRPC did not unambiguously require Yoo and Bybee to address the
mechanisms for maintaining approved stress posmons

3. Conclusion

In sum, I concluded that in the unclassified Bybee memo, Yoo and Bybee’s discussion of
severe pain, PCATI v. Israel, Commander-in-Chief authority, and self-defense (particularly the
discussion of /n re Neagle) were flawed. On the other hand, although the analyses of specific
intent, the CAT ratification history, United States judicial interpretations, freland v. United
Kingdom, and the necessity defense were debatable, those analyses generally were most
susceptible to criticism because they slanted toward a narrow interpretation of the torture statute
at every turn. I concluded above that the DC Rules, considered in total and not in isolation,
obligated Yoo and Bybee not to knowingly or recklessly provide incorrect legal advice or to
provide advice in bad faith. Further, Rule 1.1 unambiguously obligated them to provide
competent advice. The District of Columbia courts have held proof of violation of Rule 1.1
requires a serious deficiency defined as “an error that prejudices or could have prejudiced a client

. . caused by lack of competence.” In re Evans, 902 A.2d 69-70 (D.C. 2006).

With respect to Bybee, particularly in light of his supervisory role in the issuance of these
memos, T conclude the preponderance of the evidence does not support a finding that he
knowingly or recklessly provided incorrect advice or that he exercised bad faith. Also, there is
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February 21, 2012

War Without End

To the Editor:

“This War Is Not Over Yet,” by Mary L. Dudziak (Op-Ed, Feb. 16), makes a vivid and
important observation: despite the end of the Iraq and Afghanistan conflicts, this
administration has laid the foundation for a never-ending global battle.

Among other wartime privileges the United States clairus, it asserts the right to detain people
indefinitely until the end of “hostilities,” The cost of indefinite detention to human life

cannot be overstated.

A person indefinitely detained can experience pathological levels of stress that damage the
immune and cardiovascular systems, as well as hypertension, depression, suicide, post-
traumatic stress disorder and lasting personality changes. Some people even manifest
physical symptoms of the psychological trauma like breathing difficulties and physical pain.

The United States has an obligation to treat all detainees with a certain standard of care, but
when there is no end to the global war against Al Qaeda, indefinite detention is a life
sentence without trial, and it can result in lasting physical and mental harm.

SCOTT A. ALLEN
KRISTINE A. HUSKEY
Washington, Feb. 17, 2012

The writers are, respectively, a medical adviser to Physicians for Human Rights and
director of its Anti-Torture Program. '

http://www.nytimes.com/2012/02/22/opinion/war-without-end . himl?pagewanted=print 2/28/2012
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Physicians for

Punishment Before Justice: Indefinite Detention in the US

Executive Summary
This report demonstrates that the harms endured by individuals The Obama Administration’s analysis of cur-
held indefinitely are unc P 11 thus violaﬁng rent procedures has resulted in it promulgat-
Y yp d

detainees’ rights to due process. Moreover, the serious harm that

$ivard

atready tr populations face i cruel, inh

ing rules that contemptlate more frequent
reviews [before military tribunals) of the

or government’s justification for detaining those

degrading treatment, in violation of domestic and international law.  neld on nationat security grounds. The admin-

tndafinite rof

refers to a situation in which the gevernment
places individuats in custody without informing the detainee when—if ev-
er—the detainee will be released. Indefinite detention therefore creates
a situation of profound uncertainty that sets it apart from other types of
governmental custody. The term encompasses other custody arrange-
ments, including "preventive detention,” “executive custody,” “security
detention,” “military detention,” "prolonged detention,” “administrative
d ion,” "conditionat d ion,” or, under the March 7 Executive
Order, “continued law of war detention.” !

The US currently has approxi ly 170 individuals indefinitel
detained at Guantanamo Bay. While only 15 of these individuals have
been designated “high value detainees,” many of these detainees have
already spent roughly 7-9 years® in the harshest, most restrictive, and
isolating conditions available® and were subjected to torture.’ The US
government also indefinitely detains thousands of refugee and non-
refugee immigrants, detentions whose purported justifications include
nationat security, immigration, and foreign policy concerns.® Many
asylum seekers arrive on US soil traumatized by persecution in their
home country as well as by the act of exile, while many non-refugee
seekers have tanguished in detention for years vainly waiting for the
day that they will finally be deported.”

Independent evaluations of current detainees’ medicat records and fo-
rensic medical and psychelogical evaluations of former detainees, con-
firmed by first-hand accounts of mititary personnel and tawyers, have
demanstrated that national security detainees were tortured by the US
government.® Similar evatuations of asylum seekers have established
that many were tortured at the hands of state and non-state actors
within their home countries.’ In addition, NGOs have collectively and
powerfully made the case that mandatory, indefinite detention violates
demestic and international laws concerning the civil and political right
to be free fram arbitrary arrest and detention.”®

istration also has made statements of intent
to reform the civil detention scheme appli-
cable to immigrants and asylum seekers.)!
However, a system that permits the govern-

A detainee walks in the outdoor recreation area at Camp 6, Naval
Station Guanténama Bay, Cuba, March 1, 2011, fU.S. Navy photo by Mass
Communication Specialist 2nd Ctass Jordan J. Miller/Reteased]
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ment to hold people year after year, review
after review, on the grounds that the
individual poses a threat to the nation with-
out the government ever being required

to prosecute or release the detainee, does
not translorm an indefinite detention into a
detention of a fixed term,

Methodology

Littte clinical research has focused specifi-

cally on the health effects of the indefinite

duration of detention.'? This report draws.
on research concerning

i. the experiences of analogous popula-

tions such as political prisoners and
prisoners of war,' the wrongfully con-
victed,” and inmates held in adminis-
trative segregation for non-disciplinary
reasons;'”

. the physical and psychologicat effects
of uncertainty, uncontrollability, and
unpredictability as evidenced by thase
subjected to conditions of sensory de-
privation’ and confronted with medical
uncertainty;'” and

ifi. the physical and psychological effects
of being isotated from one’s social, lin-
guistic, cultural and familial networks.™®

The medical literature provides convinc-
ing evidence that the indeterminacy of an
indefinite detention creates a degree of
uncertainty, unpredictability and uncon-
trollability that causes severe harms in
healthy individuals independent of other
aspects or conditions of detention, The
harmful psychological and physical effects
of indefinite detention include:

* Severe and chronic anxiety and dread
Pathological levels of stress that have
damaging effects on the core physiolog-
ic functions of the immune, cardiovas-
cular, and central nervous systems

+ Depression and suicide

Past-traumatic stress disorder
Enduring personality changes and per-
manent estrangement from family and
community that compromises any hope
of the detainee regaining a normal life
following release.

.

.

108

Furthermore, the harms associated with
indefinite detention threaten ta severely
exacerbate existing severe physical and
psychological symptoms and perpetuate
mental suffering, thereby foreclosing any
opportunity for healing.

Conclusions and
Recommendations

In tight of these unavoidable and seri-
ous health effects, poticies mandating or
permitting indefinite detention must be
aholished. Physicians for Human Rights
urges the US government to take affirma-
tive steps to end indefinite detention in
those contexts and proposes the following
recommendations toward that goal.

Regarding National Security
Detainees at Guantdnamo and
Other Sites

The United States gavernment should:
» Reject solutions to national secu-
rity prablems that permit or rely on
indefinite detention and take affirmative
efforts to end its current practice.
» Support trials in Article Hl courts for
individuals detained at Guantdnama
and coordinate the various branches of
gevernment to ensure that civilian trials
for detainees are a policy priority.
Grant a request from the Special Rap-
porteur on Torture and Other Cruel,
tnhuman, and Degrading Treatment
to investigate the detention facility at
Guantanamo,
Encourage greater international coop-
eration for both prosecutions and repa-
triation of detainees at Guantdnamo.
Untit the time that indefinite detention
is abolished as a matter of policy, the
United States government shoutd Pro-
vide measures that mitigate the social,
psychological, and physicat harms such
detention causes among detainees.
Permit non-governmental, independent
redical and psychological experts to
evaluate the mental and physicat health
of detainees.

.

Regarding individuals in
immigration Detention:

* Strictly limit mandatory detention in
the immigration setting to ensure that
individuals who do not pose a security
threat nor flight risk have the opportu-
nity to pursue release from detention,

* Strictly limit the use of detention for
asylum applicants.

* Make greater use of alternatives to
detention, including community-based
maonitoring programs that have been
proven effective, without significantly
expanding the total number of im-
migrants under some form of DHS
supervision.

* Atlow the American Bar Association and
the United Nations High Commissioner
for Refugees broad access to immigra-
tion detention facilities,

» Promulgate regulations that require
the Department of Homeland Security
to routinely update an individual in im-
migration detention about the stages
of the detention process including,
whenever possible, time estimates
regarding court proceedings. Congress
shoutd amend the lmmigration and
Naturalization Act to reflect the need for
reqular status updates for individuals in
immigration detention,

...a system that permits the
government to hold people year
after year, review after review, on
the grounds that the individual
poses a threat to the nation
without the government ever being
required to prosecute or release
the detainee. does not transform
an indefinite detention into a

detention of a fixed term.
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