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Oftice of the Principal Depuly Assistant Atfomey General Washingten, D.C. 20330

May 10, 2005
MEMORANDUM FOR JOBN A, RIZZO |
. SENIOR DEPUTY GENERAL COUNSEL, CENTRAL INTELLIGENCE AGENCY

. Re: Appl;canorz of 18 U.S. C §§ 2340-23404 1o E&m&kaﬁm?ﬂ&s
Thay May Be Used in the ﬁrferrogatzan ofa High Value af (Qdeda Détainee .

You have asked us to address whether certain spccxfied mterrogaﬂon teciquues designed.

to be used.on a high value st Qagda detaines in the War on Tetror comply with the federal

* prohibition on torture, codified at 18 U.8:C, §§2340-2340A. Our analysis of this question is

controlled by this Qffics’s recently published opinion interpreting the antj-torture stafute, See
- Memorandum for James B, Comey, Deputy Attorney-General, from Daniel Levin, Acting

Assistant Attotney General, Office of Legal Counsél, Re: -Legal Standards Applicable Under 18
- US.C. §§ 2340-23404 (Dec. 30, 2004) (#2004 Legal Standards Qpinfor™), available at
www.usdoj.gov. (We provided & copy of that opinion to you at the time it was issued.) Much of
the snalysis from our 2004 Legal Standavds Opinion is reproduced below; all of it is
incorporated by reference herein, Because you have asked us to address the application of -
sections 2340-2340A. to specific interrogation techniques, the present memorandum necessarily
-includes additional discussion of the applicable legel standards 2nd their application to particular
facts. 'We stress, however, that the legal standards we apply in this memorandum are fully
consistent with the interpretation of the statute set forth in our 2004 Legal Standards Opinion
and somstitie our authoritative view of the legal standards applicable under sections 2340+
2340A. Our task is to explicate those standa.rds in order to assist you in ccmpiymg with the law.

A paramount recoguition emphasized in our 2004 Legal Standards Opinion merits re-
emphasis at the outset and guides ouc analysis: Tofture is abiorrent both to American law and
values-and to international norms. The universal repudiation of torture is reflected not onty in
~ our criminal law, see, ¢.g., TBUS.C. §§ '2'34_0_-23:40,6;_, but also in International agreements,’ in

V See, e.g., United Nations Convention Agaltist Torture and Other Cruel, lnhumaa or Degrading Trealment
or Pumshmmt, Dec. 10, 1984 8. Treaty. Doc o, 10020, 1455 UN T3, 85 (cntemdmto force for V8. Nov. 20,
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centuries of Anglo-ﬁmcﬂcan law, see. e.g, John H. Langbein, Toriure and the Law of Pmcf
Europe and England in the Ancien Regime (1977) (“Torture and the Law of Progf”), and in the
fongstanding policy.of the United States, repeatedly and recently reaffirmed by the President ?
Consistent with these-norms, the President has directed unequivocally that the United States is
not to engage in torfuré.’

The task of interpreting and applying sections 2340-2340A is complicated by the lack of
;Jrecismn in the statutory terms and the fick of refevant case law. Ii défining the federal crime of
* ‘torture, Congress required that a defendant “specifically intend(] to inflict severe physical or

mental pain or suffering,” and Congress aarrowly defined “severe mental pain or suffering” to
. medn “the profonged mental harm caused by” enumerated predicate acts, including “the threat of
‘immirent death” and “procedures caleulated (o distupt profound]y the senses or personality.” 18
- U.S.C. § 2340 (emphases added). These statutory requirements are consistent with U8,
obligations under the United Nations Convention Against Torfure, the treaty that obligates the
United Stelesto ensure that tarfure is & erime under U.S. law and that s zmp!emented by sections
2340-2340A. The requiréments in sections 2340-23404 closely track the understandings and
reservations réquired by the Senate when it gave its advice 2ad consent to ratification of the
Convention Against Torture. They reflect a clear intent by Congress to limit the scope ofthe
prohsbmou on torture under U S, faw. Howeve, i many of the key terms used in the statute (for
example, “severs,” “prolonged,” “suffering”) are imprecise-and necessarily bring a degree of
- uncertainty to addressing the reach of sections 2340-2340A. Moreover, relevant judicial
decisions in this area provide otily limited guidance.* This imprecision and lack of judicial
'guidance coupled with the President’s clear directive that the United States does not condosie or
engage in torture, counsel great carein applying the statute to specific conduct. We have
attempted to exer01se such oate throughout this memorandum.

W-lth these considerations in mind, we tumn to.the particular question before us: whether
certain specified interrogation techniques may be used by the Central Intelligence Agency:
(“"CIA") on 2 high value al Qaeda detainee corisistent with the federal statitory probibition on

1994) (“Cenvcnuen Apainst Torture" or “CA’I"}, Intemational Cavenant on Chvil and Political I’dghts Dcc 18,
1966, 2r. 7,999 UN.T.S. 171,

* See; e.g., Statemient on United Nations fntemational Dayin Support of Victiis of Tur{um 40 Weekly
- Compzﬂms*ﬁm 1167 (Tuly 5, 2004) (“Prosdom from torture is an inalienable hyman right . . . ™), Statement on
. United ‘Nations Tnterhationat Da}' in Support of Victims of Torture, 39 Weekly Coimp. Pres. Doc 824 (June 30,
2603) (“Torture anywhete is'an affront to human dimnity-everywhere."); see afso Letwer of Transmittal from
President Ronald Reagan to the Senate (May 20, 1988), in Message front the President of the United States

4

Transmifiing the Convenfion Against Toriure and Otkher Cruel; Inhumant or Degrading Trealmentor ParTsHment, S
- Treaty Doc. No: 100-20, at 51 (1988) ("Ratification of the Convention by the United States wilf clearly express
United States-opposition.to toiture, anabhmm -practioe-still-prevelentin the-world today.”).

> See, g, 40 Weekly Comp, Pres. Doc. at 116768 (“Anserica stands against and will not tolerate
tortwre, . . . Totlure is wrong no matter where it occurs, and the United States' will continue to lead the fight to
ehmmatc it cvemvhcre )3 .

‘ * What judicial guidance there is comes from decisions that apply & related but separate statute (the Torture
Viciims Protection Act (“TVPA™), 28 1.5.C. § 1350 note (2000)). These judicial opinions generally contain igle if
any analysis of specific conciuot or of the refevant statutory standards,

TOP smw _ ;
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torture, 18 US.C. §§ 2340-2340A° For the reasons discussed below, and based on the

- representations we have received from you {or officials of your Agency) about the particular
techniques in question, the circurnstances in which they are authorized for use, and the physical
and psychological assessments made of the detaines to be interrogated, we conclude that the
Separate authorized use of each of the spec:ﬁo techniques at issue, subject to the limitations and
safeguards described herein, would not violate sections 2340-2340A.° Our oonc!usxen is
straightforward with respect 1o all but two of the techniques discussed herein. As discussed

below, use of sleep deprivation as an enhanced technique and vse of the waterboard involve
- mwore substantxal questions, with the waterboard presenting the most substantial question.

s

We base our c_onclqsmns on the statutory fanguage enacted by Congress in sections 234;#
2340A. We.do oot rely on any consideration of the President’s authority as Commander in Chief
under the Constitwtion, any application of the principle of constitutional avoidance (or any

conc!uston about constitutional issues), or any arguments based on possible defenses of
“ne Gessuy’ or self-defense.’ -

* Wehave. pmwous!y ﬁdvisad your (hat the use by the CIA of the techniques ot‘ interrogation disaissed .
herein is consistent wilh the Constitution asd applicable statutes and treaties, Inthe present memorandua, you have
acked us 10 address only the requitements of 18 U.S.C. §§ 2340-2340A. Nothing in this memorandusm or in cur

' prior advice to the CIA should be read to-sugzest that the use of these techniques would corform [o the requirements
of the Uniform Code of Military Justice that govertes members of the Amed Forees ot (o United Stzkes dbfigations
underthe Geneva Convenﬁmts in circumsiances whcrc those Cotvehtions would apply. We do not address the
passitle application of article 16.of the CAT, ner do we sddress aiy question relating to couditions of confincment
or detention, gs distinet from the Interrogation of detainees, We stress that our advice on the application of stutons
2340-2340A does not represent the policy views of the Department of Justics concerning interropation practices.
Finally, we note that section 6057(2) of HLR. 1268 (L09th Conp. 15t Sess.), Iif it becomes-law, would forbid
expending or obligating funds made avaflable by that bill “(o subject any person in the custody or under the physical

. conteol of the United Stafes to torturc," but because the bill would defige “torture™ to have “the meaning given that
term tn section 2340(1) of title 18, Undted States Code,” § 60STUN(L), the pravision (fo the extent it inight apply
here atall) would merely reaffirm the preexdsting pmlubmons ofi torture in sections 2340-2340A. T

: 8 _The prosent memmndum atidresses only the sepirale use of tach individual technique, not the combined
use rq’ua as part of 'an integrated fegimen of interrogation. You have informed us that most of the CIA's
authonwd technjques are designed to be used with particular detainees in an interrelated or combined manner as

) pa.rf of an overall interrogation program, and you have provided us with a descriplion of a typical scenario for the

AT A Ve e

~GlAts wthIMqu%%eW%mmﬁmwmymmﬁmme
{Dec. 30, 2004) (“Background Paper™). A Rill assessment of whether thedse of interrogation tectuuquas is
consistent with sections 2340-23404 should fake inlo account the potential combined effects of using mulﬂple
techniques o 2 given dctainee either smml(aneausly or svaqucntmﬂy within a short tirde. We will addressina

scparalc memorandum whelher the combitied tse of cotain fectiniques, as reflected in the Background Paper is
consistent with the legal requirements of sections 2340-23404.

' In preparitig the preseat memorandum, we have reviewed and carefully considered the repart prepared by
the CIA Inspector General, Counterterrorism Detention dnd lntamazadan Activities (September 2001-October
2003}, No. 2003-‘7123-1(} {(May 7, 20043 (“IG Report! gl

| Various aspects of the /G Report are
addressed below.
'f'op,sﬁﬁm |
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In asking us to consider certain specific techniques to be used in the interrogation of &
. particular al Qaeda operative, you have provided background information conimon to the use of
all of the techmqucs You have advised that these techniques would be used only on an
mdmdua! who is determined to be a “High Value Detainee,” defined as:

& detainee who, until time of capture, we hiave reason to believe: (1Yis.g senior
‘member of al-Qai’da or en al-Qai’da associated terrorist group (Jemazh
Islamiyyah, Eqyptian Islamic Jihad, al-Zarqawi Group, etc.); (2) bas knowledge
of imininent terrorist threats against the USA, its military forces, its citizens and
orgamzatwns or its alfies; or that has/had direct involvement i in planning and
préparing terrorist actions agatnst the USA or its allies, or assxstmg the al-Qai'da

s ‘}eadershxp in planning and proparing such terrorist actions; and (3) if released,
const:tutes a clear and continuing threat to the USA or its athes

Actmg Assistant Attorney General, Office of Legal Counsel, from
L D ssistant General Counsel, CIA, at 3 (Jan. 4, 2005) (“January 4-%").
For convemcnce bciow we will generslly refer to such individvals simply as dctamecs

. You have also. cxpiamed that, prior to mtewagatmn, each detaines is evaluated by.
medic¢al and psyeholcgtcal professxona!s from the CIA’s Office-of Medical Services ("OMS"} to

ensure that he is not likely to suffer any severe physical or mental pain or suffering as a result of
interrogation. . .

{T]echmque-speclﬁc advanced approval is required for all “enhanced” measures
and is conditional on onsite medical and psychological personnel confirming
from direct detaince examination that the enhanced technique(s) is not expected to
produce “severe physical or merital pain or suffering.” As a practical matter, the
detainee’s physical condition must be such that these interventions will not have
lasting effect, and his psychological state strong enough that no severe -
-psycho!ogsca{ harm will result,
i aril '
OMS Guidelines on Medical and P.sycholagfcal Suppar? to Detainee Rendition, Interragation
and Detention at @ (Dec. 2004) (“OMS Guidelines) (footnote omitted). New detdinees ace also

subjwm—gem%ﬂ%e—exammwea—%iwneluée&ﬁaﬁemghm tal-medical assessment————————
- .. with a complete, documented history and physical addressing in depth any chronic or
prevzous ‘medical problems. This assessment should especially attend to-cardie-vasoular,
pulnionary, neurological and musculoskeletal findings. , .. Vital signs and weight should be
}_‘&co'rded,‘azid blood work drawn. . . .7 1 at 6. In addatwn “subse,quc_at medical recheeks
during the interrogation period should be performed on a reguiar basis”” Id. As an additional
precaution, and to ensure the objectivity of their medical and psychological assessments, OMS
personnel do not participate in administering interrogation techniques; their function is to
monitor interrogations and the health of the detainee.

Top secre T
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. 'The detainee is then interviewed by trained and certified interrogators to determiine -
whether he is actively attempting to withhold or distort information. If so, the on-scene
interrogation team develops an interrogation plan, whick may inclode only those techniques for
which there is nio medical or psychological contraindication. You have informed us that the
initial OMS asscssments have ruled out the se of some—or all—of the interrogation techniques
as to certain detainees. If the plan catls for the use of any of the mterrogatian techiniques
discussed herein, it is submitted to CIA Headquarters, which must review the plan and approve
the use of any of these interrogation tachmques bcfore they may be applied. See GeorgeJ.

ral Inte fines o io s Conducted Pursuant fo the
S R (Yan. 28, 2003)
| 1 {Suides app . lrector DCI Countertsrrorist
Centcr with thc concurretics of the. Chief; CTC Legai Group,” Is required for the use of any
. enhianced interrogation techniques. Jd. Wé understand that, as {o the detaines here, this written
approval has been given for each of the techniques we discuss, except the waterboard.

, We understand that when zpproved, interrogation’ lthniques are generaliy used inan
escalating fashion, with milder techniques used first. Use of the techniques is not continuous,
Rattrer, one of more techniques may be.applied—during or between interrogation sessions—
based on the judgment of the interrogators and other team members and subject always to the
monitoring of the on-scene medical and psychological pcrsonne:l Use of the techmques may be
<ontinued if the detainee is still’ behevad 1o have and fo be withholding actionable intelligence.
"The use of these techniques may not be continued for more than 30 days without additional

~-approval from CIA Headquarters. See generally Im’erragarron Guidelines at 12 (descnbmg

+ approval procedures required for use of enhanced interrogation techniques). Moreover, even

- within that 30-day period, any fusther use of these interrogation techniques is discontinued if the
detainee is judged to be consistently providing acourate intelligence or if he is no longer believed

to have actionable intelligence. This memorandum addresses the use of these techmiques during
no more than one 30-day period. We do not address whether the use of these teohmques beyond
‘the initial 30-day period would violste the statute,

" Medical and psychological personnel are on-scene throughout (and, as detailed below,
physieally present or otherwise observiig during the spplication of many techniques, including
all techniques involving physical contact with detainees), and “[dJaily physicel and _ =
psychological evaluations.are:contifued throughout the period of [enhanced interrogation
techTERfU€]ise” G Report at 30 n.35; see also George J. Tenet, Director of Central Intelligence,
Guidelines on Conf neitient ('ona'mons for CI4 Detainees, at 1 (Jan. 28, 2003) (“Confinement
_Guidelittes"} (‘Medical and, as approprate; psychological personne! shall be physically present

at, or reasonably available to, each Detention Facility. Medical parsonncl shall CHEck Tie
physical condition of edch detaines at intervals. appropriate to the circunistances and shafl keep
appropriate records.”); IG Report vt 28-29.° In addition, “[i]n each interrogation session ity
which an Enhanced Technique is employed, a contemporansous record shall be created setting
- forth the¢ nature 2ad duration of each such technique employed.” Interrogaﬂon Guidelines at 3.-

* Iaadditionto monitoring the application and &ffects of enhanced: Interrogation techiques, OMS
personnci are instructed more gencrally {o cnsure that “[2)dequaté medicat care shall be provided to- detainees, even
those undergoing enhanced interrogation.” OMS Guidelines at 10,

C}W{RN |
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At any time, any on-scene pemonne:i {mcludmg the medical or psychoiogzcal personnel, the chief
‘of base, substantive experts, security officers, and othier interrogators) can interverie to stop the
use of any technique if it appears that the technique is-being used improperly, and on-scene
" medical persorinel can intervene if the detainee has developed & condition making the use of the
“technique unsafe, More generally, medical personnel watch for signs of physical distress or
- mental harm so significant as possibly to amount to the “severe physical or mental pain or
~ suffering” that is prohibited by sections 2340-2340A. As the OMS Guidelines explam
- “fm)edical officers must remain cognizant at all times of their obligation to prevent ‘severe
physical or mental pain or suffering.™ OMS Guidelines al 10. Additional restrictions on certam
techniques are described below.

These techniques havc all been Imported from milttary Suwwal Bvasion, Resistance,
Escape (“SERE"} training, where they have beenused for years on U.S. military personnel,
aithough with sorite slgnlﬁcant dszerences described below. See J& Report at 13-14. Although
we refer to the SERE expetience below, we note at the dutset an important limitation on reliance
on that experience. Individuals undergomg SERE" training are obviously in a very diffefent
situation from detainees undergoing interrogation; SERE trainees know it is part of a training
‘program, not a real-life interrogation regime, they presumably know it will fast only & short fime,
and they presumabiy have assuranges that they will nat be significantly harmed by the training.

B.

You have described the specific techniques at 'i;ssue as follows:*

¥ The descriplions of thess techniques afe set out ina pumiter oE deczmacms including:
delines; Interrogations Guidelines: Confinemént Gufa’eimes Baakgmana‘ Paper, Letler fron

; ou
stier from, JuhnA Rizzo, Acung General Counsa! O w”
(Aug. 2, 2004) ("dugus '?_erzo Letter™y; Letter from”
W . istant Attoracy General; OLC
eneral Coungal, CTa, .
e trer"), Letter from

' Hig 2 N ) <ci:1c Goneral Counsel, CIA,
to Dan Levin, Acung Assistanl amey General, OLC (Oct. 23, Wor qldfe?' "), Several of
the léci‘uﬁques are described and discussed in an carlier memorandum 1o you. .Siee Memo for John Rizzo,
. 1  Agency, from.|
Legal Counsel, Re Interragation of al Qaeda Operative (Aug. 1,72002) (“In!errogafroﬂ Merorandum™) (T8). We
have separately reanalyzed all techniques in the present memorandum, and we wiil note below where aspects of
patticular techiiques differ from (fiose sddressed in the Inferrogation Memomndum if arderio avolll aiy
tonfusion it this extremely sensitive and important area, the discussions of the stafute in the 2004 Legal Standards
Opinion and this memaoranduta supersede that in the ferrogation Memarandum, however, this memdrandumn:
confirms the conclusion of Jnferragarion Memorandum that the usé of these techniques on a partictilar high value al
Qacda delainee, subjéet to the limitations imposed herein, would not violate sections 23¢0-2340A. In some cases
-additional facts set forth below have been provided to.us in communicatiosis with CIA persorisiel, The CIA has'
reviewed this memorandur and confinued the aoguracy of the descriptions and-limitations. Our analysis assumes
~adherence to thess descriptions and limitations, :
oot
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L Dreta:y maniprilation. . Thxs technique involves the substitution of commercial liquid
‘meal replacements for normal food, presenting detainees with 2 bland, unappetizing, but _
nutritionally complete diet. You have informed us that the CIA believes dietary manipulation
‘makes other techniques, such as sleep deprivation, more effective. See August 25 ﬁ
-Letter at 4. Detainees on dietary manipulation are permitted as much water as they want. In

general, minimum dazly fluid and nutritional requirements are estimated using the following
formula:

¢ Fiutd requirement: 33 mi/kg/duy. This may be mc:eased dcpendmg on ambient
temperature, body temperature, and level of activity. Medical officers must monitor
fluid intake, and although detainees are allowed a5 much water as they want,
monitoring of urine output may be necessary in the unlikely event that the officers -
suspect that the detames is becommg dehydrated.

o Calorie reqmrement -The CIA generally follows asa guxdafmc a calorie roqmremenf
of 900 keal/day + 10 keal/kg/déy. - This quantity is multiplied by 1.2 for a sedentdry
activity level or 1.4 for.a moderaté’ actmty level, Regardless of this formula, the
recommended minimum calorie intake is 1500 keal/day, and in no event is the
detainee allawed to réceive less than 1000 keal/day.¥  Calories are provided using
commercial liquid diets (such as'Ensure Flus), which also supply other essential
nutrients and make for nutritionally complete meals: M

Medical afﬁccrs are required fo ensure adequate fluid and nutritional intake, and frequent
medical monitoring takes place while any deteines is undergoing dietary manipulation. All
detainees are weighed weekly, and ini the unlikely event that a detainee were to Jose more tﬁan 10
percent of his body weight; the festricted diet would be discontmued

" 2. Nudrty. This techniQu’e’ is used to cause psychofogical d‘a'scomfn‘rt, particularly ifa

- defainee, for oultural or other reasons, is especially modest. When the technique is emplpyed,
clothing cari be provided as an {nstant reward for cooperation. During and between interrogation
sessjons, a detainee may be kept nude, ‘provided that embient temperaiures and the'health of the -
detaines permit. For this technique to be employed, ambient temperature must be at feast 687,17~

- No sexual abuse or threats of sexual.abuse dre permitted. Although each dstention cell has full-

"t ciosgd,cxrcmt video monitoring, the defainee is not intentionally exposed-to otherdetainees

or unduly exposed to the detennon facility $taff. Weh understand thaf inferrogators “are trainied to

~fhisTs ﬁlL T equirenitt for nalks; ;ﬁrﬁtmmdy‘ﬁmv'fauaie etafes;
" While detainess subject to dietary manipulation are obviously situated differently from individuals who
voluntarily etigage it comimiersial welplit-loss proprifis, we foté Uit widely dvaiiable eonniercinl weight-loss
: progmms in the United Sta:es-cmplpy diets of 1000 keal/day for sustained periods of weeks or longer without
requiring medical supervision. While we do not equale commercial weight loss programs and this interragation
. technique, {he fact that these calarie Jevels-are used in the weight-loss pmgmms it ouf view, Is instroctive in
. ' evzluating the medical safet} ofthei mtmogabon techmquc

: o You have infé ms very unhkely that rudity wonld be eraployed at ambient temuperatures
below T5°F, See Ocrober | eiferatl. For pwposes ofouir anaiyms however, we will assume that

.-ambxcnltempemm maybe.as Iew as 68°F,

TOP}%E&ET-N%{RN
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‘ al inmiendo or any acts of implicit or explicit sexval degradation.” October 12
ﬂzﬁer #t 2. Nevertheless, interrogators can exploit the detainee’s fear of being seen
, B! nt addition, female officers involved in the interrogation process may see the detainees
' naked; arid for purposes of cur analysis, we will assume that detainees subjected to nudity 85 an
: mterrogaﬂon technique are aware that they may be seen naked by females,

3. Attention grasp. This tedmzque consists of grasplng the mdtwdual with bath hands,
oné hand on each side of the collar opening, in a controlied and quick motion. In the same
motion as the grasp, the individual is drawn toward the interrogator.

4. Walling. This technique involves the use of a flexible; false wall.- The individial is
placed with his heels touching the Sexible wall. The interrogator pulls the individual forward
and then quickly and firmly pushes the individuat into the wall. Ttis the individual’s shoulder
blades that hit the wall: During this motion, the hiead aad neck-are supported with 2 rolled hood
or towe! that provides a C-collar effect to help prevent whiplash. To reduce further the risk of
injury, the individual is allowed to rebound from the flexible wall. You have informed us that
the false wall is also constructed to create a loud noise when the mdmdua hits it in order to
increase the shock or surprise of the techntque We undetstind that walhng may be used when
the detainee s uncodperative or unresponsive to quesnons from interrogators..- Depending on the
extent of the detaince’s lack of cooperation; he may be walled one time during an interrogation
session (one impact with the wall) or many tmes (perhaps 20 or 30 times) consecutweiy We
understand that this technique isnot designed to, and doss not, cause severa pain, even when
used repcatedly as you have déscribed. Rather, it is designed to wear down the detainee and to

.. shock or surptise the detainee and alter his expectations about the treatment he beliéves he will

" receive. In particular; we specifically understand thatthe repefttrve use of the walling technique

. is intended to contribute to the shock and drama of the-experience, to dispel a detainee’s
expectations that interrogators will not use mcreasmg levels of force, and to wear down his
resistance. It is not intended to—and based on.experience you have informed us that it does

: 'nOfHRﬂICt any injury or causg severe pain, Medical and psychological personnel are physically
-present or othérwise. observing whenever this technique is applied (as they are w&th any -
-tntermgation techaique involving physmal contact with the detamee)

5. Facial hold. This technique is uséd to hold lhc head nnmobtle dunng mterroganon
One open palm is placed on either sideof the mdswdual’s face The ﬁngemps are kept well -
eway from the individual's eyes,

. Faciat :!ap or insult slap. Wil:h thlS techmque the mterrogator staps the individual's
face with fingers slightly spread. The hand makes contact with the area directly between the up
4mﬂdmﬁmhﬂeﬁeﬁwfmmmaémwﬂab%¥h&m%ga%ﬁms———w—
“Invades™ the individual’s “personal space.” We understand that the goal of the facial slap is not
toinflict physacal pain-that is severe or Iastmg Instead, the. purpose of the facial slap iso induce
shock, surprise, or humiliation. Medical and psychoIogmal parsonnel are physrcally present or
otherwise cbserving whenever this technique | is apphed '

7. Abdominal slap. In this technique, the inferrogator smkes the abdomen of the
detainee with the back of his open hand. The interrogator must have no rings or othe__f jewelry on
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his hand. The interrbgator is: posa‘aoncd directly in-front of the detaines; generally.no more than
18 inches from the detainee. ' With his fingers held tightly together and fully extended, and with
his palm toward the interrogator’s own bady, using his-elbow as a fixed pivot point, the
interrogator slaps the detainee in the detainee’s abdomen. The interrogator may not use & fist,
and the slap must be delivered sbove the navel and below the stemum. This technique is used to
condition a detainea to pay atténtion to the interrogator’s questions and to dls!odge expectations
that the detaines will not be touched, It is not intended to—and based on experlence you have

informed us that it does not—inflict any injury or cause any significant pain. Medical and
psychological personnel are physically present or otherwise observing whencver this technique is
applied.

. B. Crampea’ confinement. This technique involves placing the individual i in 3.confined
: SPace, the dimensions of which restrict the individual’s movement. - The coufined- space is |
wsually dark. The duration of confinement varies based upon the size of the container. For the
larger confined space, the individual can stand yp or sit down; the smaller space is large enough
for the subject to'sit down. Confinement in the larger space may last no more than 8 hours ata
time for no more than 18 hours a day; for the smaller space, confinement may lastfio more than
two hours. Limits on the duration of cramped confinement are based on considerations of the
detainee's size and weight, how he respondsio the technique, and continuing consultation
. between the interrogators arid OMS officers.”

9, Wail sfamimg This technique is used only to induce temporaty muscle fatigue. The
individual stands about four to five feet from a wall, with his feet spread approximately to
shoulder width. His acms are stretched out in front-of him, with his fingers resting on the wall

~ and supporting Ius bady weight. The individual is not permxtted 10 move or reposition his hands
or feet,

10. Stress positioris. There are three stress positions that- may beused, You have
informed us that these positions are not designed fo produce the pain associated with contortions
or twisting-of the body. Rather, Tike wall standing, they are designed to. ‘produce the physieal
discomfort associated with temporary muscle fatigue. The three.siress positions are (1) sitting on
the floor with fegs extended straight otit in front and arms raised above thie head, (2) kneeling on
the floor while leaning back at2 45 degree angle, and (3) leaning agaiast a wall generally about

- three feet away from the detainee’s fect, with only the detainee’s head touching the wall, while
his Wrists afe Handcuffed in front of im or Gehing hts back, and whifle an interogator stands
next 1o him to prevent mjury 1f he Ioses his balance. As'with wall standing, we understand that

, 11. Water dousing. Cold water is poured on the defaineg either fromra container or from
a hose without a nozzle, This technique is intended to weaken the detainee’s resistance and
persuade litm to cooperate with interrogators. The water poured on the detainee must be potable,

1 Infﬂferragafmn Memorandim, we also addressed the use of harmless insects placed in g confinement
- box and concluded that it did nof viglate the statute.. We uridétstand that—for reasons unrelated to any concetn that
it might Violate the statute—ihe CIA never used thal wchmque and has removed it from the Hst of authorized
- interrogation techmques awcrdmgiy, we do not address it again here,
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and the interrogators must ensure that water does not enter the detaines's nose, mouth, or eyes.
A medical officer must observe and monitor the detainee throughout application of this
techmique, including for signs of hypothermla Ambient températures must remain above 64°F.
If the detainee is lying on the floor, his head i5 to remain vertical, and a poncho, mat, or afher
material must be placed between hitn 2ad the floor to minimize the loss of body heat. At the
conclusion of the water dousing session, the detainee must be moved to 2 heated room if
.necessary to penmt his bady temperature to refum to normal ina safe manner. To ensure an
adequate margin of safety, the maximum period of time that 4 detainee may be permitted to
remain wet has been set at two-thirds the time af which, based on extensive medical literature
-and experience; hypothermia could be expected to develop in healthy individuals who are
submerged in water of the same tempetature. For example, in emiploying this technique:

»  For water temperature of 41°F, total duration of exposure may not exceed 20 minutes-
without drying and rewarmiag, '

»  Por water temperature of 50°F, totaj duration of exposure may not exceed 40 minutes
without drymg and’ rewarmmg

s Forwater temperature of 59°F, total durat:on of exposure may not exceed 60 minutes
without drymg and. rewarmmg

The minimunr pe:mtsmbie temperature of the water used in water dousmg 1s 41°F,

- though you have informed us that in practice the water teniperature is:generally not below 50°F, ..
‘since tap water cather than refrigerated water is generally used, We understand that a version of
water dousing routinsly.used in SERE training is: much more extreme in that it nvolves complete
immersion of the individual in cold water {where water temperatures may be below 40°F) and is
usualty perf'onned outdoors-where ambient air temperaturés maybe as low a3 10°F. Thus, the

~ SERE training version involves a far greater impatt on body témperature; SERE trammg glsd

‘ mvoivcs 4 situation where the water muy enter the trainee’s nose and mouth i

You have also described a variation of water dousing involving much smaller quantitics
of water; this variation is known as “flicking.” Flicking of water is achieved by the interragator
wetting his fingers and then flicking them at the detainee, propelling droplets at the detainee.
- Flicking of water is done “in an effort to create a distracting effect, to aw o startle, to
irritate, to instill humiliation, or to cause temporary insult." October 22 fier at 2,
Themeetermsed inthe Hicking” vaciation of-water dousing also must-be potable and within the
water and ambient air temperature ranges for water dousing described above, Although water
may be flicked into- the defaince’s face with this variation, the flicking of water at all times is

done in such a manner as to avoid the inkalation or ingestion of water by the defalnee. Seeid

) " See October IZQ& fer at 2-3. Comparison of the Gme limits for water dousing with those used
in SERE training is samewhat difficult as we understand that the SERE trafning time limits are based on the ambient
afr tempcmmrc rather than water temperatuse, :

RN
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12. Sleep deprivation (more than 48 hours). -This techniquc subjects a detainee to an
extended period without slesp. You have informed us that the pnmary purpose of this technique
15 to weaken the subject and wear down his reststance o

The primary method of sle@p deprivation involves the use of shackling to keep the
detainee awake. In this method, the detainee is standing and is handcuffed, and the handcuffs are
attachied by a length of chain to the ceiling. The detainee’s hands are shack!ed ia.front of his

" bady, so that the detainee has approximately 4 two- to three-foot diameter of movement. The

detamee s feet are shackled to a bolt inthe floor. Due care is taken to ensure that the shackles
are neither too [dose nor too tight for physical safety. We understand from discussions with

_OMS that the shackling does not result in aniy significant physical pain for the subject. The -
- detainee’s hands are generally between the lovel of his heart and hifs chin. In some cases; the -

detaines’s hands.may be raised above the Jevel of his head, but oty for a period of up to two

. houss. All of the detainee’s weight is borne by his legs and feet during standing sleep

deprivation, You have informed us that the. defainee is not dllowed to hang from ‘or support his

I bedy weight with the shackles. Rather, we understand that the shackles are only used as'a

passive means to keep:the detaines standing and thus to prevent him from falling asleep; should
the detainee begin to fall asleep, he will lose his balance and awaken, either because of the

~ sensation of losing his balance or because of the restraining tension of the shackles, The use of

this passive means for keeping the detainee awake avoids the need for using means that would
require interaction with the detainee and might pose a danger of physical harm.

We understand from you that no detainee subjected to this technique by the CIA has

- suffered any harm or injury, elther by falling down and forcing the handeuffs to bear his weight

orin any other way. You have dsmured us that detainees are continuously monitored by closed-

- circuit television, so that if a detainee were unable fo stand, he would immediately be removed
‘fmm the standing position and would not be permitted to dangie by his wrists.. We understand

that standing sleep deprivation may cause edema, or swelling, in the lower extremities because it

. forces detainees to stand for an extended period of time. OMS has advised us that this condition
_ is not painful, and that the condition disappears qmck!y once the detzinee is permitted to lie
“down; Medical personnel carefully monitor any detdines being subjected to standing sleep

deprivation for indications of edema or other physical or psychological conditions, The OMS
Guidelines include extensive discussion o medical monltorinig of detainees being subjected to
shacklmg and steep deprivation, and they | include specific instructions for medical personnel to
reqyire alternative, non-standmg positians or-to take other actmns, including ordering the
cessation of sleep deprivation, in orderto rélieve or dvoid serious edema or ather significant

medaca] conditions. See OMS G’mde!mes at 14- 16

In heu of standmg steep deprivation, a detamea may instead be: seatcd on.and shackled to

-a-small-stosl. - The-steel-suppoerts the detaines’s weight; but-f5-tee-small- to-permit the subjectto. ..

balance himself sufficiently to be able to goto'sleep; On rare oceasions; a detainee may also be
restrained in a Horizontal posilion when necessary fo ¢nable recGvery from edema without
mterrupttng the course of sleep deprwatlon B We undcrstaud that these alternative restraints,

5" Specifically, you have informed vs lhat on thres oocasions early in the program, the interrogation team
and the attendant medical officers Idenuﬁed the potmtml for unaceeptable edema in the fower limbs of detainees

TOP /BZEET/—NC};KRN




FROM SITE 16 DO . (TUEIHMAY 10 2005 17:47/5T. 17:45/H0. 6160425715 ¢ 14

TOP ;B\ﬁw-ﬁgxs@/m

althdugh uncomfortable, are got. si_gniﬁcant!&. painfis], according to the experience and
professional judgment of OMS and other perscnnel.

. Weunderstand that & detaines undergomg sleep deprivation is generally fed by hand by
"CIA personnel so that he need not be unshackled; however, “[i]f progress is made during
mterrogatmn, the interrogators may unshackle the detainee and fet him feed himself as a positive
incentive.” October J?._et!er at 4, Ifthe detainee is clothed, he wears an adult diaper
under his pants. Defainees subject to sleep deprivation who are also subject to nudity as &
separate mtcrrcga.tlon technique will at times be nude and wearing & diaper. Ifthe detainee is
wearing a diaper, it is checked regularly and changed as necessary. The use of the diaper is for
sanitary and hesith purposes of the detainee; it is not used for the purpose of humiliating the
detainee, and it is not considered to be sn interrogation technique, The detainee’s skin condition

iz monitored, and diapers are changed as needed so that the detainee does not remain in a'soiled
diaper. You have informed us that to date no dctamee has cxpcnenced any skin prob{ems
resulting from use of diapers.

The maximum allowable duration for slwp deprivation autharized by-the CIA i5 180

hours, after which the detaines must be permitted to sleep without interruption for at least. cight
‘hours. You have inforined us that to date, more than a dozen detainees have been subjected to

_ sleep deprivation of more than 48 hours; and three detainees have been subjected to sleep
deprivation of more than 96 hours; the longest period of fime for which any detainee has been
deprived of sleep by the CIA is 180 hours, Under the CEA’s guidelines, sleep deprivation could

" be resumed after a. penod of eight hours of uninterrupted sleep, but only if OMS personnel

" specifically determined that there are no medieal or psychological contraindications based on the
detainee’s coridition at that time, As discussed below, however, in this memorandum we will
-evaluate only one application of up to 180 hours of sleep _depnvatton)‘

undergomg slanding slecp’ dcpnvatzon, andin urdcr to pcmut {he Limibs to Tecover mﬂzwt:mpalﬁﬂg intertogation
. reqmrcmems the subjects underwenthiog jzo eon depgvdtion. Fox for Steven G, Bradbury, Principal Deputy
Assistant General, OLC, fromjes ssistant Géneral Counsef, CIA, at 2-(Apr. 22, 2005)

" (Aprit 22 ). I honmtalsiwp ieprivatiol taines is placed prone on the floorontopef athlck . —
towel o blanked (a'precaution designed to prevent r onvof body temperature through direct contact: ‘with the cell
floor). The detainiee’s hands-are manacled together and the arms placed in an outstrefchied position—either extended
beyolBue Fhd or extonded t1o-¢ithel side ofthe body—and anchored to 2 far point o the floor in such 2 manner
that the arms cannot'be bent or Used for balance or comiost, ‘Al the sare. time, the ankles are shackied togetlier and
the legs are extended in 4 straight line with (he body and also ancliored 1o a far paint on the ftoor in such-2 manger

tr:amcmmmwﬁmmmnhHHmlfmm&meﬂs {hatthe-manacles o —
and shackles are anchored without additional stress on any of the anm or feg joints that might force the limbs beyond
.. .nagural extension orGreate fension on any joint Jd. The position is sufficiently uncomfortable to detainees to
* deprive them of unbroken sleep, while allowing thelr Jower limbs 10 vecover from the . offects-of standing slecp
deprivation.. We ugderstand that all standand precautions and procedures for shackling are observed for both hands
and feet while in this positior. /d. Yau have informed us that horizontal slecp deprivation has been used unsil the
© detairies’s affected limbs have demonsirated sufficicnt recovery to return to sitting or stunding sleep deprivation
mede; as warranted by (e requirements of the mf.cxrogatson team, and subject to-a determination by the medical
orﬁccr that there is no contraindication to resuming other stéap deprivation modes, /4.

" We express no view on whether any fusther use of f sleep deprivation following a 180-hour applicatien of
the technique and 8 heurs ofslwp would violate sacuons 234023404,
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You have informed.us. that detamees are closely monitored by the interrogation team at-
all times (either directly or by ¢losed-circuit video camera) whife being subjected 1o sleep
daprzvahou, and that these personne! will intérvene and the tectinique will be discontinued if

“there are medical or psychological contraindications. Furthermors, as with all interrogation
. techniques used by the CIA, sleep deprivation will not be used on aniy detainee if the pnor
medical and psycbologlcal assessment reveals any contramdmatwns '

13. The *“waterboard.” In this tec’hquc the detainee is lying on & gumey that is
Ainclined at-an angle of 10 fo 15 dégrees to the horizontal, with the detainee on his back and his
head toward the lower end of the gurney: A cloth is placed over the detainec’s face, and cold
- water is poured on the cloth from a height of approximately § to 18 inches.. The wét cloth creatés
a barrjer through which it is difficiit-—or in some cases not possible—to breathe. A single
“application” of water may not last for more than 40 seconds, with the duration of an
“apphcatlon" measured from the moment when waterwﬂfwhatever quantity—is first poured
“on loth until the moment the cloth is removed from the subjecrt s face, -See August 19
rer gt 1. When thetime Rmit is reached, the pouring of water is immediately
discontinued and the cloth is removed. We understand that if the detaince makes an effort to.
“defeat the teclmzque {e.g,, by twisting his head to the side and breathing out of the corner of his
- mouth), the interrogator may cup his hands around the detainee’s nose and mouth to dam the
runoff, in which vase it would not be passible for the detaines to breathe during the application
“of the water. In addition, you have informed us that the technique may be applied in a manner to
dofeat efforts by the detaines to hold his breath by, for example, beginning an application of
water as the detainee {5 exhaling. Bither in the normal application, or where countermeasures are
- used, we understand that water may enter—and may accuriulate in—the detatnee’s mouth snd
‘nasal cavity, preventing him from breathing. "' In addition, you have indicated that the detainee
© asa countermeasure may swallow watér, possibly in significant quantities. For that reason,
- based onadvice of medical personnel, the CIA requires that saline solution be used instead of

plain ‘water to reduce the possibility of hyponatremia (i.¢, reduced concentration of sodiwm in
the blood) if the defainee drinks the. water.

We understand that the effect of the waterboard is to induce a sensation of drowmng
“This sensation is based on a deeply rooted physiological response, Thus, the deteinee =
. experiences this sensation even if he is aware that he is niot actually drowsiing. We are informed
. thatbased-on extensive experienice, the process s not physically painful, but that it usually does
cause fear and panic.  The waterboard has been used many thousands of times in SERE training
provided to American m(htary persormc! though m that context it :s ‘usually &mxf.ed to one or

Twu applications of 1w more thamr40-seonds eacic™

. Y In most apphcanons of this technique, mcluc!mg asitis usod in SER.E training, it appears that the
individual undcrgomg the technlque is pot in fact oompletely prevented from breathing, but his airflow is testricted
by the wet cloth, areating a sensation of drowning. Ser IG Report at 15 (“Alrflow is restricted . . . and the techrdque
produces the sensation of drowning and suffocation.”). For pusposes of our analysis, however, we will aésunie that

the individual is unable to breathe during the entire period of any application of water during the waterboard
technique,

*® The Inspector General was eritical of the reliance on the SERE expericnce with the waterboard in fight
of these anci other differences n the apphcaum of the technique, We discuss the Inspector Geneml 's-criticisms
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© You have explained that the waterboard technique is used only if: (1) the CIA has
credible intelligence that a terrorist attack is immineant; (2) there are “substantial and credlbie
indicators the subject has actionable intelligence that can prevent, disrupt or delay this atta
and (3) other interrogation methods have failed or are unfikely to yield actionable mtelhgence in
time to prevent the attack. See Attachment to August 2 Rizzo Leiter. You have also informed us
that the waterboard may be approved for use with z given detainee only during, at most, one
single 30-day period, and that during that period, the waterboard technique may be used on no
more than five days. We further understand that in any 24-hour period, interrogators may use no
- more than two “sessions” of the waterboard on 2 subject-—with a “session” defined to mean the
time that the detainee is strapped to the watesboard—and that no session may last more than two
. -hours. Moreover, during any session, the number of individual applications of water Tasting 10
* seconds ot longer may not exceed six. As noted abave, the maxiraym iength of any application
of water is 40 seconds (you have informed us that this maximum has rarely been reached).
.- Finally, the total comulative time of all goolications of whatever length in a 24-hour petiod may
- not exceed 12 minutes. See August 19§ etter-at 1-2. Wo understand that thess .
limitations hdve been established with extensive input from OMS, based on experierice to date -
with this technigue and OMS's professional judgment that use of the waterboard on @ healthy

individual subject to these limitations would be- "mcdlcaﬂy acoeptablc " See OMS Guidelines 2t .
18-19.

During the use of the Waterboard, a physician and a psychologist aré present at all times.

The detainee is monitored to ensure that he does not develop respiratory distress. If the detainee
is not breathing ﬁ'cely after the cloth is removed from his face, he is immediately moved toa
wertical position in order to clear the water from his mouth, nose, and nasopharynx, The gurney
used for administering this technique is specially designed so that this can be accomplished very
quickly if necessary,” Your medical personriel have explained that the use of the waterboard does
pose & small risk of certain potentially significant medical problems and that certain measures are
taken to avold or address such problems. Fitst, 2 detainee might vomit and then aspirate the
emesis. To reduce this risk, ary detainec on whom this technique will be used is first p!aced ona

liquid diet. Second, the detainee might aspirate some of the water, and the resulting water in the
ungs might lead to pneumcma To riiitigate this risk, 2 potable satine solution is used in the

. procedure, Third, it is conceivable (though, we undesstand from OMS, highly unlikely) that a -
detainge could suffér spasms of the Tarynx thai would prevent him from breathing even wlhen the -
apphigation.of water isstopped and the detajpee is roturned to an upright position. In the event of
such spasms, a qualified physician would immediately intervene to 2ddress the problem, and, if
necessary, the intervening physician would pefform a tracheotomy. Although the risk of such

apamsznﬁdﬁﬁdTW&ﬂf&ppWﬂyh&ﬂ%%m@m&h@%&ndems&nW
training), we are informed that the necessary emérgency medical equipment is always present—

- -although not-visible to ﬁze detamMurmg any-application-of the waterb@ard See.generally.id
at 17-20,% ‘

further below. Morcover, as noted abov:-, the very different situations of detainges undcrgomg in terrogauou and
_ xm'htmy persoanie] undergoing training counsels against undue reliance oh the experience in SERE tmmmg That
-experience {3 neveriheless of soma valde in cvaluatmg the teohnique.

1% OMS identified other potential risks:
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We understand that in many years ofuse on thousands of partxclpants in SERE fraining,
the waterboard techmquc (&Ethaugb used in a sqbstanttally more limited way) has not resulted in -
any cases of serious physical pain or frolonged mental harm. In addition, we Understand that the
. ‘waterboard has been used by the CIA on three "_gh fevel al Qaeda detainees, two of whom were
subjected to the technique aumeérous times, and accerdmg to OMS, none of these three -
individuals has shown any evidenge of physicalipain or suffering or mental harst in the mofe
* than 25 months since the.ﬁechmque was used on them. As noted, we understand that OMS has
been invelved in imposing strict limits on the use of the, waterboard limits that, when combiried
with careful monitoring, in their professional judgment ; should preveds physwai pain or suffering
‘o mental harm to a detaineé. In addition, we understand that any detaines is closely monitored
by miedical and psychologtca! personne! whenever the waterboard is applied, and that there are
additional reporting requirements beyond the ndrmal reporting reqmrements in place when other
' interrogation technlques are used. See OMS Gujdellnes at 20

¥ %

As noted, all of the i mterrogauon techmqucs desoribed above are subj Ject to numerous

© resirictions, many-based on input from OMS, Qur advice in this memorandum is based on our

understanding that there will be careful adherence to all of these guidelines, rostrictions, and

- safeguards, and that there will be ongoing monitaring and reporting by the team, including OMS
medical and psychological persornel, a5 well as|prompt intervention by a team member, as
necessary, to prevent physical distress or mental harm so significant as possibly to amount to the

..“'severe physical or mental pain or suffering” that is prohibited by sections 2340-2340A. Qur
-advice is also based on our understanding that lf interrogators who wAll use these techniques are

adequately trained to understand that the authorized use of the technigues is not designed or

- intended to cause severe physical or mental painlor suffering, and also to understand and respect

the medlcal judgment of OMS and the important rolé that OMS pcrsonne! play in the program,

'qucs in connectxon with

" You asked for out advice’ concerning th e mterro 2 il
You informed us.that the

theiruse ona speczﬁc high value al Qaeda detmTec namediEimee

. Most scnausty, for reasons of physaeml fatigle ot psy¢hological resignation, the subject may
' s:rg_g_y give up, allowing excessive filling of the ys and loss of consciousness, An
unerponswc subjSct should be righted fmsiediately, and the interrogatorshouid deliver a sub-
xyphoid thrusl to expel the veater, If this fails (o restore normal breathing, sggressive medical
_intervention is required. Any subject who has reached this depree of comproinise is not

 Inous ﬁmilcvd_ e)q:crimw, extensive mstamgd ﬁ° waterboard can infroduce new Tisks. -

considered an appropriate candidale for the wategboard, and the physician on (he scone &N fot
coneur in the furthetuse of ﬁw waterboa:d mﬂw { spccﬂ'c [Chicf GIVSSI ccnsultauon and
- approvals -

OMS Guidelines at 1B, OMS has also stated that “[bly days 3-5 of an aggressive program, cumulative cffects
bécome a potential concern, Without any hard data to g / ¢itherthis risk or the advantages-of this technique,.
we believe that beyond tis polnt contimued intense watgs ard applications may not be medically appropriate” Jd.
- 3t19. Asnoted-abuve, bysed on OMS input, the €TA has dopled and mzposed a number of strict Hmitations on the
frequency and durauon of use of the waterboard,

QrGRN
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2l Oacda’s plans to launch an attm:k; within the United
R find extensive connections to various a) Qacda
- leaders, members of the Tahb and thc'al-Zarawt network, and had arranged meetings
between an associate and SEREENINEE o disouss such an attack. Au s&?.‘ih
Letter at 2-3. You advised s that med:cal and psychologmal assessments ere
completed by a CIA physician and psychologist, and that based on this examination, the
“physician concluded ‘hncd:caiiy stabie md has no medical contraindications to
interrogation, including the use of interrogg
Medical and Psychological Assessmegy ached to August 2 Rizzo Letter at 1*
The psyehological assessment found S alert and odented and oncentration and -
attention were appropridte.” Id at2, The psychologzst further found§R |
processes were clear and fogical; there was no evtdenﬁe of & thought d:sorder delusions, or -
hallucinations{, and tJhere were not significant signs of depression, anxiety or other mental
disturbance,” Id. The psychiologist evaluated ‘psychologically stable, reserved and
defensive,” and “opmed that there was no eviderice that the use of the approved interrogation
methods would causé any ssveré or prolonged psychological d;sturbanceh ld at2 Qur
conclusions depend on these assessments, Before using the techniques.on other detainees, the
CIA would need to ensure, in sach case, that all medical and psychological assessments indicate
that the detainee is fit to undergo the use of the interrogation technigues.

ues” addressed in this memorandum.”™

I
A

‘ Section 2340A provides that “[wllioever outside the United States commits or attempts to-
i commit torture shall be fined under this title or imprisonied not more than 20 years, or both, znd
‘ if'death results to any person from conduet prohibited by this subsection, shell be pumshed by
deatir-or imprisoned for any term of years or for life.”® Section 2340(1) defines “torture” as “an

. ® You have advised us that the waterboard fias ot been ¢ understand that there may have
-been medical reasons against using thiat techuique in his cass. OF COUFSE, OiiT adme assumes that the wau::ﬁoard -
couid be used only in the absence of medical contraindications. :

- The snedical examination. mpoﬁad-vas obese, and that he reposted & 3.6 year history of non-

cxemeaal chest pressures, which are intermittent; at tumes accompanicd by nausea and depression mw
- " Medical and Psychologival Assessiont of Bliaatek { 1, attached to Augus! 2 Rizzo Letier

g Wmmtﬁwph}mfvﬁh&pm ey and wasHunable-orunwillingle-be-more-specilic-about
the Erequency or intensity of the aforementioned symptoms.” /d. He also reparted suffering “long-term medical and
mental.problesus? from a mator vehicke accident “many years ago,” and stated (hat he took megdication as a resull of
that accident until feri years'age. [d He stated tat he was not currently taking any medication, He also réporied
sceing 3 physician for kidoey problems that caused Iiin to urinate. frequently and complained of a toothache. fd
The medical exanunauoﬂhowed a tash on his chest and shoulders and that “his nose and chest were cloar,
{and]} kis'heart sounds were nacmal with no murmurs or.gallops.” /d. The physician opmcdﬂ‘hkel}’ has
soine reflux csophagus and mild check folliculitis, but doybt{ed] that he has any coronary pathology.” /4

z .Spctien 23404 provides in Aull:

~ (2) Offénse.~Whoever outside the United States cormits o attempts to commlt {oriure shall.
be fined under this title or imprisoned not more than 20 years, or bath, and if death resul(s to any

o secFer M opor




-

FROM s(7E€ 1§ poJ CTUEYMAY 10 ZO05 17:47/ST. 17:45/N0. 6160428715 & 19

TOWRET/ . O/BO/RN

act committed by-a person acting under color of law specifically intended to inflict severe
physical or mental pain or suffering (other than pain or.suffering incidenta! to fawful sanctions)
upon another person within s custody or physzcal enntrol. »8

- Congress enaoted sections 2340-2340A to carcy out the obligations of the United States
under the CAT. See HR_ Conf. Rep. No. 103-482, 4£229 (1994). The CAT, among otfier

* things, requires the United States, as a state paxtj' to-ensure that acts of torture, along with
attempts and complicity to commit sich acts, are crimes under U.S. Jaw, See CAT arts. 2, 4+5,
Sections 2340-2340A satisfy that roqunremcnt with: respect to acts committed outside the United
States Conduct constituting “torture” within the United States already was—and remains—
prohibited by varicus other federal and state cnmlnal statites.

pcrson from conduct prohibited by this submion. shall bcpurushcd by death ot imprisoned for
any term of Years or for life.

(b) Jorisdiction. —There is jurisdiction over the activity prehmx:ed in subsection {8} if~~
- (1) the alicged offender is'a natioral of the United Staies; or

. (2)the alleged offender s present la the United States, irmspective of the nationatity of
the victim or alloged offendec.

(¢ Conspiracy.—A person who ¢onspires t0 commit an offense urider this section shall be
_ subject 1o the sante pcnaltxes {other than the penalty of death) as the peralties pmcnbcd for the
offense, the corhmission of which was the objeet of the conspiracy.
IBUL.C. § 2340A.
 Bection 2340 provides in full:
. As used in this chaptef-
(1) “tortare™ means an act committed by a person acting ureder color of taw specifically

intended to inflict severs physicat-or mental pain of guffering (other than pain or sufferiag
incidental to lawfu! sanctions) upon another person within his custody or physical control;

(2) “severe inental paln or suffering” means e prolonged mental hacm cansed by or resulting
. fromt— - -

. {A) thc_ intentional inﬂicﬁtfm or threatened infliction of severe physical pain or suffering;
S-S «(B) the ddriinisiration of application, or {hreatened administration o application, of
mitid-altering substances of ofhier procedures calcutated o disrupt profoundly the senses or
the personal:ty,

{Crthethreat-of-itnminent-death;-or 2

(D) the threat that another person will imninently be subjected to death, severe pliysical,
pain or sufferdng, or the administration o1 zpplication of mind-altering substances or other
procedures caloulated to disrupt pmfoundiy the senses or personalify) and

(3) “United States™ means the several States of the Unifed States, the District of Columbia,
and the commeonwealths, territories, and possedsions of the United States.

1% U §.C. § 2340 (as amended by Pub. L. No. 108- 373,118 Btat 1811 (2004)).

** Congress limited the temitorial reach of the federal torture statuts by providing that the prohibition applics
ouly to-conduct occurring “outside the United States,™ (18U S.C. § 2340A(a), which is currently defined {n the -
statute to mean ouiside “the several States of the United States, the District of Columbia, and the comtmonwealthis,
tenritories, and possessions of the United States™ 1d. § 234003) (as amended by Fub. L. No, 108-375, 118 Stat. 1811
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The CAT defines “torture” 5o as to reqilire the intentional infliction of “severe pain or

'sﬁﬁ'ering, whether physical or mental.” Article 1(1) of the CAT provides:

For the purposes of thls Convention, the ferm “torture” means any act by which
severe pain or suffering, whether physical or mental, s mtentwnaﬂy inflicted on a

. pérson for such purposes a5 cbtaining fram him or a third person infornfation ora
‘confession, punishing him foran act heor a third person has conunitted gris.
suspected of taving committed; or intimidating or coercing him or a third person,
or for-any reason based on discrimination of any kind, when such pain o
suffering is inflicted by or at the i mstlgatton of ot thh the consent or acquiescence
of a public official or other porson acting in an officia! capacity. Tt does not

include pain or suffering arising only from, inherent in or incidental to fawful
sanctions.

The Senate included the following understandmg in its resolution of advice and consent
o rattﬁcatton of the CAT;

The United States understands that, in-order to constitute torture, an act must be
7 spﬁclﬁcaiiy intended to inflict severe physical or mental pain or suifcrmg and that

_ mental pain or suffering refers to pmlonged mental harm caused by or resulting
from (1) the jutentional infliction or threatened infliction of severe physical pain

* or suffering; (2) the administration or application, or threatened administration or
application, of mind altering substances or other procedures ealoulated to. disrupt
profoundly the senses or the personality; (3) the threat of imminent death; or
(4) the threat that another person-will imminenitly be subjected to-death, severe
physical pain or suffering, or the administration orapplication of rind aitermg

substances or other procedures oa!wlaied to dzsrupt prof‘ound!y the senses or
personality, : _ ,

-8, Exec Rep. No. 101-30, at36(1990) This understanding was deposited with theUS

instrument of ratification, see 1830 UN.T.S, 320(Cct. 21, 1994}, and thus defines the scope of
Treaty Interpretation, 11 Qp. Q.L.C. 28, 32-33 (1987). ‘The criminsl prohibition against torture -
thagCongress codified in 18 U.S.C, §§ 2340—2340A generaliy tracks the CAT’s definition of -
torture, subject to the U. S. understanding.

hE ]

Lo

Under the- language -adopted-by. Congress in sections:2340-2340A, to constitute “torture,”
conduct must be “specifically intended to inflict severe physical of mental pain or suffering.” In
the discussion that follows, we will separately consider cach of the principal components of this
key phrase: (1) the meaning of “severe”; (2) the meaning of “severe physical pain or suffering”;

(2004)), You have advised us that thie A% use of the tcchniquﬁ addressed in this memorandum would ceour
“outside the United States™ as defined in sections 2340 2340&
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(3) the meaning of “se\.rere mental paiﬁ or suffering”; and (4) the meaning of “specifically
intended.” : '

(1) The meaning of “severe.”

Because the statute does not define “severe,” “we construe [the] torm in sccordance with
its ordinary of natural meaning.” FDIC v. Meyer, S10 U.S. 471, 476 (1994). The common
understanding of the term “torfure” and the context in which the statute was enacted also inform
‘our analysis. Dictionaries define “sévere” (often conjoined with “pain™) to mean “extremely
violent orintense; severe pain.” American Heritage Dictionary of the English Language 1653
(3d ed. 1992); see also XV Oxford English Dictionary 101 (2d ed 1925} (“Of pain, suffering,

- loss, or the like: Grievous, extreme” and “Of circumstances . . . : Hard to sustain or endure")
“The common understanding of “tortute’ ' further supports the staxutory concept that the pain or
suffering must be sevete. See Black’s Law Dictionary 1528 (8th ed. 2004) (defining “torture” as
“[tihe infliction of intersse pain to the body or mind to punish, to exteact a confession or -
... information, or to obtain sadistic pléasure”) (emphasis added); Webster 's Third New
- International Dictionary of the English Language Unabridged 2414 (2002) (defining “tortwe” as
“the infliction of infense pain (as from busning, érushing, wounding) to punish or coerce
someone”) (emphasis 2dded); Oxford American Dictionary and Langwage Guide 1064 (199)
- (defining “torture” s “the infliction of severe bodily pain, esp. as & punishment ac a means of
pcrsuasmn") (emphaszs added). Thus, the use of the word “severe” in the statutory prohibition

_ on'torture clearly denotes 8 sensation or condition that is extreme in mtensuy and diffi cult to
. endure.

- This interpretation is also consistent with the .hiétoﬁcal understanding of torture, which
- bas generally involved the use of procedures and devices designed to inflict intense or extreme
pain, The devices and procedures histosically used were generally intended 1o cause exireme
- pain while not killing the person belng questioned (or at least not doing so quickly) so that
‘questioning could continue. Descriptions in Lord Hope's lecture,. “Torture,” University of
. Bssexw/Clifford Chance Lecture at 7-8 (Jan, 28, 2004) (describing the “boot;” which involved
crushmg of the victim’s legs and feet; repeated pricking with Jong needles; and thumbscrews),
- and in Professor Langbein’ s'book, Torture and the Law of Prooj, cited supra p. 2, make this -
clear. As Prof‘essor Langbem summanzed
mThe commonest toriure devwes—-strappado, Tack, thumbscrews, IegscrewsM
S worked upon the extremitiés of the body, cither by distending or compressing
- " Thém. We may Suppose tmmese*nmtimf‘tuﬂure‘wemprefermd-beeausef:h TR,
were somewhat tess likely to maim or kill than coercion directed to the trunk of
thie'tody, and becatse they would be-quickly adjusted-to take accountof: the
victim's responses durzng the examination.
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The statute, moreover, was intended to implement United States obligations under the
CAT, ‘which, as quoted above, defines “torture” as acts that intentionally inflict “severe pain or
suffering” CAT art. 1{1). Asthe Senate Fareign Relations Committee expiamed in its teport
rewmmcndmg that the Senate consent to ratification of the CAT:

TOP SpefET

Torture and the Law of Proof at 15 (footnote omitted).”

The {CAT] secks to define “torture” in a relatively [imited fashlon, corresponding
" to the common understanding of torture as an extreme practice which is
universally condemned. . . .

. The term “torture,” in United States and international usage, is usually
rcserved for extreme, deliberate and unusually cruel practices, for example,
sustained systematsc beating, apphcataon of electric currents to seasitive parts of
the body, and tying up or hanging in positions that catise éxtreme pain,

S. Bxec. Rep. No, 101-30 at13-14; Sez alsoDavid ®, Stewart, The Torture Convention and the
- Reception of International Crimival Lens Within the United States, 15 Nova L, Rev, 449, 455

(1991) (“By stressing the extreme nature of torture, . , . {the] definition {of torture.in the CAT]

describes a relatively limited set of circumstances llkeiy to'be:iliegal under most; if not aﬂ
‘domestic legal systems.”). :

Drawing distinctions among gradations of pain {s obviotsty not an easy task, especially
given the lack of any precise, objective scientific criteria for measuring pain.** We are given
sotmie aid in this task by judicial interpretations of the Torture Victims Protection Act (“TVPA™),
28.U.8.C. § 1350 note (2000). The TVPA, also enacted fo implement the CAT, provides a cmi

: remedy to victims of torture The TVPA éeﬁnes “torture” to include:

any act, directed against af individual in the offender’s custody or physi'cai
centrol, by which severe pain or suﬂermg-{other than pain or suffering.ads'ing_

% We cmphatically are not saying that only such hzstmml teshniques—or similar ongs-—cait consitute
“torture” under sections 2340-2340A. But the historical understanding of torturé is nelevantin interpreting - -
Congmss § intent in prohibiting the criee of “tortum " Cf Morissette v. United States, 342 U.5. 245, 263 (1952).

v Bpspite extensiye #f%ors 16 devcjop objegtive critetia for measuring pain, xherc is no clear, objective,
conmstcm, measuremnent. As one publication expiams

Painis a complex, subjective, perceptual phcuomcnon wilh a gumber of d;mens;ons%ntcnsxty,

quality, time caerse, Tmpact, and {ersonal Ineating—al are uniquety expsriencd by eactrindividuat——-—— e
* and, thus, can only be assessed indirectly, Poin is a subjective expetience and there is no-way {o

e&jeclweb!qﬁa?ti{}j’ it- -Cansequenty, assessiment of-a patient’s pain depends.on the patient’s. overt

communications, both verbal and behavioral. Given paln’s complexity, one must assess not only its

somatic {scnsory} componert but 2lso patieats’ moods, atttudes, copmg ¢iforls, resources, responses

of family members, and the irpact of pain en their lives.

. Dennis C. Turk, Assess the Person, Not Just the Pain, Pain: Clinical Updates, Sept 1993 (emphzsxs added), This
tack of ciant}r further complicates the efort to defing “severe” pain or suﬁ'cnng
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“only from-or mherent in, or incidental to, lawful sanctions), whether physmal or
mental, s intentionally inflicted on that jndividual for such purposes as obtaining
from that individual or 4 thitd person information or a confession, pumshmg fhat
individual for an-act that individual or a third person has committed or is.
suspected of having comtitted, intimidating or coercing that individual or a third
person, or for any reason based on discrinination of amy kind .

28 U.S.C. § 1350 note, § 3(6X1) (cmphases added). The emphasized language is similar to

section 2340's phrase “severe physical or mental pain or suffering."? As the Court of Appeals
for the District of Columbia Circuit has explained:

The seventy requirement is cmcm! to ensuring that the conduct proscnbed by the
[CAT] and the TVPA is sufﬁc:enﬂy extreme and outrageous o warrant the
universal condemnation that the term “tortire™ both connotes-and invokes. The
) drafters of the [CAT), as well as the Reagan Administration that signed it, the
" Bush Administration that submitted it to Congress, and the Senate that uitimately
" rotified it, theréfore all sought to ensure that “only acts-of & certain gravxty shall
be considered to gonstitute torture.”

The critical issue is the degree of pain and suffering that the alleged
torturer intended to, and actually did, inflict upon the victim. The more intenss;
lasting, or ficinous the agony, the more likely it is to be torture.

Price v. Socialist People 's Libyan Arab Jamahiriya, 294 F 3d 82, 92-93 (D.C, Cir. 2002}
(citations omitted), The D.C. Circuit in Price coicluded that a complaint that alleged beatings at
_ _the hands of police but that did not provide deiails conceming “the severity of plaintiffs” alieged
- beatings, including their frequency, duration, the parts of the body at which they were 2imed; and

the weapons used to carry themout,” did not suffice “to ensure that (it} satisf{xed] the TYPA’s
‘ .‘ngomus deﬂmnon of torture.” 7d. at 93,

In Stmpson v. Soczalrst People's Libyan Arab Jamahmya 326 F.3d 230:(D.C. Cir. 2003},
“the D.C. Circuit again considered the types of acts that constitute torture under the TYPA
definition. The plaintiff alleged, among other things, that Libyan euthorities had beld her
incommunicado and threatened to kilt her if she tried to leave.- See id at 232, 234, The court
ackaToWistged that “thiese alleged #ots certaffily reflect a bent toward crucity on the pad of their
- "perpetrators,” but, reversing the district court, went on to hold that “they are not in themselves so

Mm&MMummmmmnmagewmmﬂmmMmmmmﬂmmngw

of the [TVPA)" Id at 234. Cases in which courts have found torture illustrate the exireme
. maturg of conduct that falls within, the statutory definition. See, e.g., Hilao v. Estate of Marcos,
- 103 F.3d 785, 790-91, 795 (9th Cir. 1996) {concluding that a course of conduct that included,
rmong other things, severe beatings of plaintiff, repeated threats of death and-electric shock,
sleep deprivation, extended shackling to a cot (at times with a towel over his nose and mouth and
water poured- dcwn his tzostnls) seven months of confinement ina suﬁ‘ocatmgly hot™ ancl

1 Setion 3@)(2} ofithe TVPA defines “memai pain or suifmng" usmg substznuaﬂy identical Ianguage to
seetion 23402)'s definition of “severe merital palhs or'suffering”
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cramped cell, and eight years of solitary or near-solitary confinement, constituted torture);
Mehinovic v. Vuckovic, 198 F. Supp. 2d 1322, 133240, 1345-46 (N.D, Ga, 2002) (concluding
that a course of conduct that included;: -among other things, severc beatings to the genitals, head,
and-other parts of the body with metal pipes, brass knuckles, batons, 2 baseball bat, and various
ather items; removal of teeth with pliess; kicking in the face and ribs; breaking of bones and ribs
and dislocation of fingers; cutting & figure into the victim's forehead; hanging the victim and
bgatmg him; extreme Lmitations of food and water; snd subjection to games of “Russian
~ roulette,” constituted torture); Dalibersi v. Republic of Irag, 146 F. Supp. 2d 19, 22-23 (D.D.C.

2001) (entering default judgment against Iraq where plaintiffs slieged, among other thmgs

threats of “physical torture, such as cutting off . . . fingers, pulling out . .. fingernails,” snd
electric shocks to the testicles); Cicippio v. Islamic Republic of Iram, 18 F Supp. 2d 62, 64-66
(D.D.C. 1998) (concluding that a course of conduct that included frequent beatings, pistol
“whipping, threats of imminent death, electric shiocks, and attempts to force confessions by
playing Russian roulette and pulling the {rigger at-each denial, constituted torture). -

(2) f?fe meaning of “severe phys:ca! pain or suffering.”

.- ... Thestatute provides a specific definition of “severe mental pam or suﬁ'mng, see 18
Us. C § 2340(2), but does not define-the term “severe physical pain ot suffermg ? The meamag

of “severe physicat pain” is relatively straightforward; it denotes physical pain that is extreme in

- intensity and diffioult to endure. Inour 2004 Legal Standards Opinion, we concluded that under

- some circumstances, conduct intended to inflict “severe physrcal suffering” may constitute
torfure even if if is not intended to inflict “severe physical pain” Id. at 10, That coficlusion
Follows from the plain language of sections 2340-2340A. The inclusion of the words “or
suffering” in the phrase “severe physical pain or suffering” suggests that the statutary category of
physical torture is not limited o “severe physwa! pain” Seg, eg, Duncan ¥, Wa:‘ker 53308,

167, 174 (2001) (explaining presumption against surplusagc)

“Severe physical suffering,” however, is difficult to define with precision, Aswe have.
previousty noted, the text of the statute and the CAT, and their history, prov1de little conorete
guidance as to what Congress intended by the concept of “severe physical suffering.” See 2004
Legat Standards Opirion gt 11. We mterpret the phrase in a statutory context where Congress
expressly distinguished “severe physical pain or suffering” from “severe mental pain or
suffering.” Consequently, we believe it a reasonable inference that “physical suffering” was
intended by Congress to mean something distinet from “mental pain or sufféring.”* We
presume that where Congress uses different words in a statufe, those words are intended to have
 differgpt-mesnings, Se, e.g,, Barnes.v. Unifed States, 199 F.3d 386,389 (7th Cir. 1999)

(“th‘fcrent language in separate clauses in a statute indicates Congress intended distinct
meanings."). Moreover, given that Congress precisely defined “mental pain or suffenng in

sections 2340-23404, it is unlikely to have intended to Undermine that carefil definttion by

? Common dxcuonzr} definitions of "physical” support rcadmg “physical suffering” io mean something
diffieren from mental pain or seffering. See, e.g:, American Heritage Dictionary of the English Language at 1366
(“Of or relating to the body as distinguished from the mind o spiit™); Oxford American Dictionary and Language
Guide at 748 (“of or COncemmg the body {piysical ¢ enrcise phymai education)"),

Top secien R opet
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mcludmg essentially mental distress wzthm the separaté category of “physical suffering, "

In our 2004 Legal Standards Opinion, we concluded, based on the understanding that
“suffering” denotes a “state” of “condition” that must be “endured” over time, that there is “an
extended tcmperal element, or at least an element of persistence” to the concept of physical
* suffering in sections 2340-2340A. Jd at 12 & n.22. Consistent with this enalysis in our 2004
Legal Standards Opirfon, and in light of standard dictionary definitions, we read the word
“suffering,” when used in reference to physical or bodily sensations, to meari & state or condition
of physical distress, misery, affliction, or torment (usually associated with physical pain) that
persists for a significant period of time. See, e.g., Webster 's Third New International Dictionary
at 2284 (defining “suffering" as “the state or experience of one who suffers: the endurance of or

. submission 1o afffiction, pain, Joss”; “a pain edured or a distress, loss, or injury incurred”),

* Random House Dictionary of the English Language 572, 1229, 1998 (Zd ed, unabridged 1987)
{giving “distress,” “misery,” and “torment” as synonyms of“suﬁ‘enng’ }. Physical distress-or
discomfort that is merely transitory and that doss not persist over time does not constitute

“physical suffering” within the meaning of the statute, Furthermore, in our 2004 Legal
Standards Opinion, we concluded that “severe physical suffering” for purposes of sections 2340-
2340A requires “z condition of some extended duration or persistence as well as intensity” and
“Is reserved for physical distress that is ‘severe” considering its iutensity and duration or

“persistence; rather than merely mild or transitory.” Id. 4t 12:

We therefore believe that “severe physical suffering” under the statute means a state or
" condition of physwai distress, misery, affliction, or torment, usually invelving physical pain, that
is both extreme in intensity and significantly protracted in duration or persistent.over fime.
Accordingly, judging wlhiether a particular state or condition may amount to “severe physical
suﬁ'eﬁng requires a weighing of both its intensity and its durasion. The more painful or intense
is the physical distress involved—i.e., the closer it approaches the Jevel of sévere physical pain
‘separately proscribed by the statute——th¢ loss significant would be the element of duration or
. -persistence over time. On the other hand, depending on the circuinstances, a level of physical -

: * This conctusion is reinforced by the exprcssmns of concern at the time the Senate gave | its advice and
consent to the CAT about the potential for vagueness in including the corcept of mental paid or sufforing asa
definjfiggal.element in any criminat protubition on toriure, See, e.g., Convention Against Toriure: Heéaring Before
the Seriale Comm. On Forexgn Relations, 10Tst Conig. 8, 10 (1?90} {prepared: sta(ément of Abraham Sofaer, Legal

© 7 Adviser, Departmeat of State: “The Convention’s wording . . . is not iniall respects as prec:se wwWe believe.

v £y e _,“.,nesxssaq.«.._[ﬂlm:ausc {&Mu}.mqmmcsta&l&mam.ﬂfmmim-

] raust pay particular attenfonto the meaning and interpretation of its provistons, wpecmi{y concemmg {he standards
by which the Convertion will be applied asa: rhatter of U5, law. ... [W]e.prepared a codified proposal which .,
 EARHES ThE deRinition OF WAl paiR And SUHGE Ny 1‘5-1*5 (p‘rEﬁ e statdritent BE ARk Rich - The bas:c ‘
problem with the Torture Convention—one that penneates all qur concems—s its impirecise definition of toriure,
-especially a5 that fenm is applied to actions which result solely in mental anguish. This definitional vagueness
makes'it very doubliul thal the United States can, corisistent with Constitutional due process constratnzs, Tulfift its
obligation under the Coavention {0 adequately engrafl the definition of terture into the domestie crininal faw of the
United States."); id. at 17 {prepared statement of Mark Richard; “Accordingly, the Tornure Convention's vague
definition conceming the mental suffering aspezt of torture cannot be resolved by reference to established printiples
- of international law. In an effort to-overcome this unacceptable element of vagueness in Article I of the Convention,
we fave proposed aa understanding which defines severe mental pam constituting forture with sufficient specificity
to. .. meet Constitutional due process requirements.”).
L 0F6R N
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distress or discomfort that is lacking in extreme intensity may not constitute “severe physieal
suff'crulg regardless of its duration—i.e., evenifitlasts for a very long period of time, In
defining conduct proscrtbed by sections 2340-2340& Congress established 2 high bar. ‘The
ultimate question is whether the conduct “is sufficient]y extreme and outrageous to warrant the
universal condemnation that the term “torture’ both cotinotes and invokes.”. See Price v. Socialist
People’s Libyan Arab Jamahiriya, 294 F.3d at 92 (interpreting the TVPA), of Mehinovicy,
Vuckovie, 198 F. Supp. 2d at 1332-40, 1345-46 {standard met under the TYPA by & course of
conduct that incladed severe beatings to the genifals, head, and other paris of the body with metal -
pipes-and varicus other items; removal of teath with pliers; kicking in the face and ribs; breaking
. of bones and ribs and dislocation of fingers; cutting a figure into the victim’s forehéad; hanging
* ‘the victim and beating him; extreme limitations of food and water; and subjectlon to games of
“Russian roulette’™),

(3} The meézifi‘izg of “severe mental pain or saﬁ‘er-'i?gg'r. "
Section 2340 defines “savere mental pain or suffering” to mean:
the prolonged mental harm caused by o resulting from—

(A) theintentionzl infliotion or threatened {ufliction of severe
physical pein or suffering;

(B) the administration or application, or threatened
administration or application, of mind-altering substances or other
procedures calculated to dlsrupt prcfoundiy the senses or. the
personality;

(C) the threat of imminent death; or

(D) the threat that another person will imminently be subjected to
death, severe physical pain or suffering, or the administration or
application of mind-altering substances orother procedures calculdted
to disrupt profoundly the senses or personality[,]

18USC. § 2340(2) Toiture is definied unde.r th,e statute to include an act speclﬁcaily intended
to inflict severe mental pain or suffering. See id. § 2340(1),

: An important prelimma:y question wzth respect to this definition is whether the statutory
- list of the four “predicate acts” it section 2340(2)(A)-(D) is exclusive. We have concluded that
Con_ggs,s intended the [ist of predicate acts to be exclusive-~that is, to satisfy the definitionof
“severe mental pain or suffering” under the statute, the prolonged. mental harm must be caused
by acts falling within one of the four statutory categodes of predicate acts. 2004 Legal

s Snddards Opiniormat 13T We tenctred this coticlustorcbased o thelear-language-of thestatute; -~~~

which provides a detailed definition that includes four categories of predicate acts joined by the
disjunctive and doss not tontain a catchall provision or any other lanpuage suggesting that
additional acts might qualify (for éxample, language such as “including” or “such acts as"). Jd*

% Theese four catcgoues of predicate acts “are members ofan assac:atcd EFOUp of series, Jusufymg ﬁ“’-
mfcrcncc thatitems not mentioned were excluded by dediberate choice, ot inddvertence.” Barnhart v, Pecbody
o Com’ Co., 537 1.5, 149, 168 (2003) (quaung Unlted States'v. Vonn, 535U 8. 35, 65 {2002)). See alsg, 2.8

o
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Congress plainly considered very speciﬁc predlcate acts, and this definition tracks the Senate’s
understanding concerning menta! pain or suffering on whsch its advice and consent to ratification

of the CAT was conditioned. The conchusion that the list of predicate acts is exclusive is

consistent with both the text of the Senate's understanding, and with the factthatthe . : -
-understanding was required out of concern that the CAT's definition of torture would fot

otherwise mest the constitutional requirement for clarity in defining crimes. - See 2004 Legal
Standards Opinion at 13. Adoptmg arvinterpretation of the statute that expands the list of

predicate nots for “severe mental pain or suffering™ would constitute an impermissible rewntmg

of the statute and would introduce the very iniprecision that prompted the Senate to tequire this
understandmg a5 3 condition of its advice. and censent to ratxﬁcatson of the CAT

Angther quasmm is whether the reqmrcment of “pro!onged mental harm” caused by or
resulting from one of the enumerated predicate acts [s-4 separate requirenient, or whether such
“prclonged mental harm” is to'be presumed any tinie one of the predicate acts ovours, Although
it is possible to read the statute’s referéence to “fhe prolonged mental harm caused by or resulting
from” the predicate acts as creating a statutory presumption hat each of the predicate acts will.
always caiise projonged mcnta!‘harm, we concluded in cur 2004 Legal Standards' Opinfon that
that was not Cohgress’s intent, since the statutory definition of “severe mental pain or suffering”
was meant o track the understanding that the Senate required as a condition to its advice and

* consent to ratification of the CAT:

in order to constitute torture, an act must be spectﬁcaily intended to inflict severe
- physical or mental pain or suffering and that mental pain or suffesing refers to
prolonged mental harm caused by or rcsulhng from (1) the intentional infliction or
threatened infliction of severe physical pain-or suffering; (2) the adminstration or
application, or threatened administration or application, of mind altering
substances or other procedurcs caloulated to disrapt profoundly the senses or the
personality; (3) the threat of imminent death; or (4) the threat that another person
- wiltl imminently be subjected to-death, severe physical pain or suffering, or the
‘administration or application of mind altering substances or other procedures
calcuiatcd to disrupt profoundiy the senses or pcrsonahty . -

S: Exsc, Igp_p No. 101—30 at36. As wepreviously stated, “fwle do not believe that s1mply by
addirlp the Word ‘the" Before ‘prolonged harim,' Confress intended &'thaterial change:in the
definition of meérital pain or suffering as articulated in the Senate’s understanding to the CAT.

"094*£;ega!—§randards~9pmfenat—13—M—-—'l‘he—deﬁmaen ef-teﬁu:e-emanamsdlmctly”ﬁmmﬁ SO
article 1 of the [CAT]. The definition for ‘severe mental pain and suffering’ incorporates the
[above mentioned}understanding™-8: Rep: No:103-107, -at-§8-55-{1993) {emphasis.added). .
This understanding, embodied in the statute; defines the obligation undertaken by the United
States Given this understanding, the legislative fiistory, and the fact that section 2340(2) defines
“severe mental pain or suffering” carcfully in language very similar to the understanding, we
believe that Congress did not interid to create a présumption that any time one of-the-'predicate

[,eatkermun v, Tarrant County Narcotics Intelligence & Coordination Unit, 507 U.S, 163, 168 (1993); 2A Norman
.1, Singer, Statutes and Statutory Constrvction § 47.23 (6th od. 2000), Nor do we se¢ any “contrary-indications” that
would rebut fhis inference. Vonin, 535 0.8, atés.
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acts occurs, prolonged taental harm is automatically deemed to result. See 2004 Legal Standards
Opinion ot 13-14. Atthe same time, it Is Gonceivable that the dccurrence of one of the predicate

acts alone could;-depending on the circumstances of a-particular case; give rise to an inference of _

intent to cause prolonged mental harm, as required by the statute

- Tuming to the question of what constitutes “prolonged mental harm caused by or
resulting from” a predicate act, we have concluded that Congress intended this phrase to require

mental “harm"” that has some lasting duration, /d. at 14, There is little guidancé to.draw upon in

‘tnterpreting the phrase “prolonged mental harm,” which does not appear in the relevant medical
literature. Nevertheless, our interpretation is consistent with the ordinary meaning of the
statutory terms, . First, the use of the word “hacm”—as opposed to simply repeating “pain or
suffering”-—suggests some mental damege or injury. Ordinary dictionary definitions of “harm,”

+ such as “physical or mental damage: injury,” Webster's Third New International Dictionary at

1034 (emphasis added), or “[pJhysical or-psychological injury or damage,” American Heritage
D:ct:onary af the English Language et 825 (emphasis added], support this interpretation,
Second, to “prolong” means to “leagthen in time,” “extend in duration,” or “draw out,”
Webster s Thivd New International Diclionary at 1815, further suggesting that to be “prolonged,”
the mental damage muist extend for some period of time. - This damage need riot be permanent,

“but it must be intended to continue for g “prolonged” period of time® Moréover, under section

2340(2), the “prolonged mental harm™ mist be “cavsed by” or “résulting from” ane of the
enumerated predicate acts. Aswe polnted out in 2004 Legal Standards Opinion, this conclusion
1s not meant to suggest that, if the predicate act or acts continu¢ for an extended periad,

“prolonged mental harin” cannot ocour until after they are completed. /d at 14-15 .26, Early
occurrences of the predicate act could cause mental harm that could continue—and become

prolonged-—during the extended period the predicate acts continued to ooour. ' See, e.g;, Sackie v.

- Asheroft, 216 F. Supp. 2d 596, 601-02 (E.D, Pa. 2003) (finding that predicate acts had continued

_ovet a three-to-four-year period and concfuding that “prolonged mental harm” had occurred
during that time). :

Although there are few judicial opinions discussing the question of “prolonged memtal
harm,” those cases that have addressed the issue are consistent with our view. For example, in
the TVPA case.of Mehinovic v. Vuckovic, the district court explained that:

' Alhowgh we do niot sugpest that the statute is fimited (6 suchcases, developent of & mental disordor—

such as post-traumalié stress disorder-or perhiaps cironic depression—could constitute “prolonged meatal hamm.”
See Americap Psychiatric Assoctation, Diagnostic and Stafistical Manuaf of Mental Disorders 36376, 463-68 (4th
ed, 2 (“DSMIV-TR" ) See also, .5, Repori df the Special Rapportenron Torture and Other Cruel, Inhurias
or Degrading Treatment or Punishment, UN. Doc, A/S9/324, 3t 14 (2004) (“The msst common diagriosis-of

e e o DSYChiAtEC SYRIptoms atmang toriure survivors is.said 10 be post-traumntic steess disorder.™); see also Metin Basoglu

etal, Torture and Mental Health: A Research Overview; in Ellen Geltity ef al. cds The Mental Health
Conseqaence.r of Toriure 48-49 (2001} (refeiring (o findings of higher rates of post-traumatic stress disorder in

"""" Stuli ey [AVol vty (e SUTVIOBTES, MU Parker ot a1, Pijhivlsgmal Bfeses oy Torare: An Empirical Sudy of
Tortured and Non-Tortured Non-Political Prisoners, in Metin Basoglu ¢d., Torture and Its Conséquences: Current
Treatmenrﬁppraaches 77 (1992) (referring to findings of post-traumatic stress disorder in torfure survivors). OMS
has advised that-—although the ability to predict is imperfect—thigy would object to the initial or continued use of
any technique if their psychiotogical assessment of the detzinee Suggcsted that the use of the technique might resall
in FTSD, chronic depression; or other condition that could constimute prolonged mental harm,

rop secRer M opof
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[The defandant] also caused or participated in the plaintiffs’ mental torture.

Mental torture consists of “prolanged mental harm caused by or resulting from:

the intentional infliction or threatested infliction of severe physical pain or

suffering; . . . the threat of imminent death . .. " As set out above, plaintiffs
 noted in their testimony that they feared that they would be killed by Jthe

defendant] during the beatings he inflicted or during games of “Russian rouletie”
Each plaintiff continues to suffer long-term psychological harm as a result of the
-ordeals they suffered at the hands af defendant ard others.

198 F. Supp. 24 8t 1340 (emphasis added; ﬁrst el!tpsm in ongma[) In reaching its conclusion,
the court noted that each of the plaintiffs were continuing to suffer serious mental harm even ten .-

. years after the events in question, See id. at 1334-40, In each cass, these mental effects were
continuing years after the infliction of the predicate acts. Se¢ also Sackie v. Ashcroft, 270
E. Supp. 2d at 597-98, 60102 (victim was kidnapped and “foreibly recruited” as & child soldier
at the 2ge of 14, and; over.a period of three to four years, was repeatedly forced to take narcotics
and threatened with imminent death, all of which produced “prolonged mental harm™ during that
time). Conversely,in Villeda Aldana v. Fresh Del Morte Produce, Inc., 305 B .Supp. 2d 1285
(S.D. Fla. 2003), the court rejected a clainrunder the TVPA brought by mdwiduais who had
been held-at gunpoint overnight and repeatedly fhreatened with death, While recognizing that

 the plaintiffs had experienced an “ordeal,” the court concluded that they had failed to show that
their experience caused lasting damage, noting that “there is simply no allegation that Plaintiffs
have suffered any prolonged mental harm or physwai injury as a result of their alleged
intimidation” Jd. at 1294-95, .

" {4} The meaning of “specificaily in{eﬂded "

Itis well reocgmze:d that the term “specific intent” has no clear, settled definition, and
that the courts do not use it consistently. See 1 Wayne R. LaFave, Substanitve Criminal Law
. § 5.2e), at 355 & .79 (2d-ed. 2003). “Specific intent” is most commonly tnderstood, tiowever,
o designate ¢ special mental element which is required sbove and beyond any mental state
required with respect to the acius reus of the crime.” Id. at 354; see also Carter v, United States,
-530 ULS. 255, 268 (2000) (explaining that geneial intent, as opposed to specific intent, requires
“that the defendant possessed- knowledg,e [only] with resgect to the actus rexs of the erime”).
Somegases suggest that only 2 conscious dgsxre. to produce the pmscnbcd result constitutes
specific intent; others suggest that sven retsonable foreseeability aiiy suffice. In United States
v. Bailey, 444 U.S. 394 (1980), for examiple, the Court supgested that, at least “[i}n a generat

SeNse, 7d. st 405, “specifie intent™ rcquircs'that'onewnsciaus%ywdcsimv{he-msuit,—lmt 40305

Thie Court compared the common law’s mens rea concepts of specific intent and general intent to
T the MGTE) PEHEN Code's ey rew Toticepts of acting purposefully-and-acting-knowinghy. - See id.
© 4t 404-05. “[A] person who causes & particular result is said to act purposefully,” wrote the
Court, “if “he consciously desires that result; whatever the fikelihood of that result happening
from his conduct,™ Id at 404 (internal quotation marks omitted). A person “is said to att
“knowingly,” in coitrast, “if he is zware *that that result is practically certain to follow from his
conduct, whatever his desire may be'as to that result,” Fd {infernal quotation marks omitted),
The Court then stated: “In a general sense, purpose corresponds loosely with the comman-law
concept of specific intent, while ‘knowledge’ cqrresponds loasely with the. coneept of genetal
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intent” Id at 405. In contrast, cases such as United States v. Neiswender, 590 F.2d 1269 (4th
Cir. 1979), suggest that to prove specific inteat it is enough that the defendant simply have
“knowledge or-notice” that his act “would have likely resulted in* the proscribed outcome. /d. at
1273. “Notice,” the court held, “is provided by the reasonable foreseeability of the natural and
probable consequences of one's acts.” Jd :

As in 2004 Legal Standards Opirdon, we will not attempt to ascertal the precise
meaning of “specific intent” in sections 2340-2340A. See id.-at 16-17. It is ¢lear, however, ‘that
thé necessary specific intent would be present if an individual performed an act and “consciously
desire{d]” that act to inflict severe physical or méntal pain or suffering. 1 LaFave, Substaniive
Crinmingl Lew § 5.2(a), at 341, Conversely, if an individual acted in good faith, and-only afier

_ Teasonable mvestigatmn establishing that his conduct would not be expected to inflict severe
- physical-or mentsl pain or suffering, he would not Have. the specific intent necessary to-violate
- .sections 2340-2340A. Such an individual could be said neither consciously to-desire the

proscribed result, see, e.g., Badey, 444 7J.S. at 405, nor to have “knowledge or nofice™ that his

- wet Pwould likely have resuitcd in” the proscribed outcome, Neiswender, 590 F 2d at 1273,

. Aswedidin 20_04 Legal .S_‘tcmdards Opirion, we stress two additional points regarding
specific intent; First, spec'zf' ¢ intent Is distinguished from motive.. A good motive, such asto

~ protect natioual secunty, dues not excuse conduct that is specifically intended to inflict severe

physxcal or mental pain or suffering, as proscribed by the statute. ‘Second, specific intént to take
& given action can be found even if the actor would take the action only upon certain conditions.

Cf., e.g., Holloway v. United States, 526 U.S. 1, 11 (1999) (“[A} defendant may not negate 2

proscnbed intent by rcqumng the victin to comply with a.condition the defandant has no right to

impose.). See also id. at 10-11 & nn. 9-12; Mode! Penal Code § 2.02(6). Thus, for example,
the fact that'a victim might have avaided being tortured by cooperating with the perpetrator

would not render permissible the resort to conduct that would otherwise constitute torture uader

the statute. 2004 Legal Stana’ards' Opm:cm at 17 2

mt

In the discussion that follows, we will address each of the specific interrogation

-tectiniques you have described, Subject ta the understandings, {imitations, and safeguards

discussed herein, including ongoing medicel and psychologicel monitoring and team intervention
as necessary, we conclude that the authorized use of each of these techniques, considered
individually, would not violate the prohibition that Congress has adopted in sections 2340~
234Q4A,. This conclusion Is straightforward with respect to all but twp ofthe techniques. Use of
sleep depnvatmn a3 an cnhanced technique and use of the waterboard hoWever, involve more
substantial questions, with the waterboard presenting the most substantial question. Althoughwe

~vonclude that the use-of these techniques=fs we urdurstand thgmr s subject to thefnitatons

you have described—would not-violate the stafute, the issues raised by these two techniques

“counsel gregt caution i thiel use; Tnelming both crefil sdterence to thelimitationsand -

' ‘The Criminal Division of he Department of Justice has reviewed this mesorandum and is satisfied that
our gencral interpretation of the legal standzrds under sections 2340-2340A is consistent with Its concurrence in the
2004 Legal Standards Opinian,
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restrictions you have described and also close and oontmumg medical and psychologxcai
monitoring.

Before addressing the applivation of sections 2340-2340A to the specific techniques in

- question, we noté-certain overall features of the CIA's approach that are significant to our
conclusions, Interrogators are trained and certified jn'a course that you have informied us
currenitly lasts approximately four weeks. Interrogators (and other personnel deployed as part of
this program) are required to review and acknowledge the applicable interrogation guidelines.
See Confinement Guidelines ot 2; Interrogation Guidelines at 2 (“The Director, DCI
Counterterrorist Center shall ensure that all personnel difect]y engaged jr 'he interro
persons detained pursuant to the authorities set forth inf o : e
have been appropriately screened (from the medical, psycho ogzca ‘ang secunty staupomts_ )
have reviewed these Guidelines, have received appropriate tratning in their implementation, and

" have completed the attached Acknowledgement.™). We assume that all interrogators are
adequately trained, that they understand the design and purpose of the interrogation techniques,
and that they will apply the techmques in accordance with their authorized and intended use,

auoncf _

In addition, the involvement of medical and psychoioglcal pcrsonnel in the adaptation

- and application of the established SERE techniques is particularly noteworthy for purposes of
our analysis.® Medical personnel have béen involved in imposing limitations on—and requiring
changes tc——ce:tai-n 'procedur::s, 'pa:tiwiarly'the use of the-waterboard ™ We have had extensive

3 As noted above, each of these techmqm tias besti adapled (althoughin some cases with significant
“modifications) from SERE training, Through your mnsuitauon with various individuals responsible fot such
training, you have learned facts relating to experience with them, which you have reported (o us. Agaln, fully
recognizing the limitations of réliance on this experience, you have advised us that these tmchmqucs vcbcen used
as elements of'a course of training without any reported incidants of prolongadn )
physical paln, injury, or suffering. With respect o the: psychological i impa : : ;
SERE school advised that during his three and a huff years in that position, he tra inod 10 000 studenls; on y two of
~whom dropped out following use of the techniqués, Alticugh on rare occasions stu dcnts temperarily postponed the
remalnder of the training and received psychological counseling, we vudersta a2 s _~ i were able lo
finish the program without any indication of subsequent meatal heallti effects. B8 e
1en yedrs experience with SERE traitéing, told you that he was aot aware of any mdmdua.ts who cemplcied the -
program suffering any adverse mental health effects (hough he advised of on¢ person who dad mot complete the
tréining who had an adverse mental health reattion that Jasted two hours and sion neousty d issi -_ tod withoot
eatment and with no furthier symiptoms réported). In.addition, the R

' fo has had experience with-all of the techniques discussed herein, has advssed that the usc of thcsc
prowdums has not resulted in any reporied instances of prolonged mental harm and very few instances of (tomediate

' mdfmw“ﬁﬁ“ﬁﬁéﬁmytmﬁmmmcmﬁﬂngdﬁﬁﬁi%udcnwmﬁﬁcmsmmmg-ﬁﬁwn——
1992 througti 2001, only 0.14% were pulled from the program for psychological reasons (specifically, although
4:3% had-s0 ma«contnctmlhpsydwlegy&c j ividuats with, such contact.in fagl withdrew
from the program). We understand iz thy & xnizsced Confidence—based on
debriefing of students and otlier information—that ngr did not cause any long-term psychological hamm and
that if there are any ldng-term psychalogical effects of the training al 21, they “are cerlainly minimal,”

** We note that this involvement of medical personnel ia designing safagua:ds for, and in monitoting
implementation of, the procedures is 4 significant difference {rom earlier uses of the techniques ca.lalogued inthe
Inspector General's Repoit. See /G Report 41 21 .26 (“OMS wes neithier consulted nor involved in the initial
antalysis of the risk and benefits of {enhariced interrogation techiniques), nor provided with the OTS report cited in

"~ the OLC opinion [the Interrogation Memtorandum),”). Since that time, based an comments from OMS, additional

constraints have been imposed on use of the fechniques.

e, e v R
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meetmgs with the médical persomnel involved in momtomng the use of these techmques Itis
clear that they have carefully worked to ensure that the techniques do vot result in severe
physical or mental pain or suffering to the defainess.” Medical and psychological personnel
evaluate each detainee before the use of these techniques on the detaines Is approved, and they
continue to monitor each detainee throughout his interrogation and detention. Moreover, |
medical personnel are physically. present throughout application of the waterboard (and present

. ot otherwise observing the use of all techmques that involve physical contact, as discussed more
- fully above), and they cacefully monitor detainees who are undergoing sleep deprivationor -

dietary manipulation. In addition, they regularly assess both the medical literature and the
experience with detainees,* OMS has specifically declared that “[mjedical officers must remain
‘cognizant at all times of their obligation to prevent ‘severe physical'or mental pain o suffering.’”

. OMS Guideliries at 10. In fact, we understand that medical and psychological personnel have
discontinued the use of techniques as to a particular detainee when they believed he might suffer
- such pain or suffering, and in certatn-instances, OMS medical pérsonnel have not tlesred certain

detainees for some—or any—techniques based on the initial medical and psychological
assessments, They have also imposed additional restrictions on the use of techniques (such as

-thie waterboard) in order-to protect the safety of detainees, thus reducing firther the risk of severe
-pain.orsuffering, You have informed us that they will continue to have this role and authority.

We assurtie that all interrogators understand the important role and authority of OMS personnel

and will cooperate with OMS in the exercise of these dunes

Finally, in sharp contrast to those p_ract!ceq universally condemned as torture over the

 centuries, the techniques wé consider here have been carefitlly. evaluated to avoid causing severe
~ pain or suffering 10 the detainiees. As OMS has described these techiiiques as a group:

In-all instances the general goal of these techniques is a psychological impact, and
© 1ot some physical effect, with a specific goat of “dislocat[ing] {the detainee’s]
_expectations regarding the treatment he believes he will receive. . .. The more
physiCa! techniques are delivered in a manner carefully limited to aveid serious
pain. The slaps, for example, are designed “to induce shock, surprise, and/or
humittation” and “not to inflict physical pain that is severe or lasting.”

' -Id. at 89,

wraed-Wre are mindfubthat, Nstorically, melfical: personnel have sometitiies becﬁ used o enhance, not prevent,

. forture—for example, by kezping 2 torture victimalive and conscigus so 25 t¢ extend his suffering, Itis absolutely

clear, as you have ifformed us and as dur own dealings with OMS personnel have confirmed, that the involyement

i——

Guidelines explain, “OMS is résponsible for assessing and monitoring the health of all Agency detainees subject to

“enhanced” interrogation techniques, and for determining.that the agthorized administration of fhigse sechniques
would not be expecied to causé serious or permanent harm.” OMS Gma'alme.r 18 9 (footnoté omitted).

* To assistin momx:onng expericncs with the delainess, we umlc{stand that there is regular repocting on
-medical and psychological cxpemmoc with the use of these techniques ort detainees and that there are special
instructions op documenting experitace with sleep deprivation and the waterboard. See OMS Guldelines at 6-7, 16,

20.
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With this background, we turnto the appitcatson of sections 2340- 2340A to each ofthe
specific interrogation techniques.

1. Dietary mampulanon Based on expenenoe, it is evident that this techuique {5 not .
expected to cause any physical pain, let alone pain that is extreme in intensity. “The detainee is

“carefully monitored to ensure that he does not suffer acute weight foss or any dehiydration.

Further, there is nothmg in the experience of caloric intake at this level that could be expecied to
cause physmal pain. Although we do not equate a person who voluntarily enters a weight-loss

- pragram with & detainée subjected to dietary manipufation as an interrogation techinique, we

believe that it is relevant that several commercial weight-loss programs available in the United
‘States involve similar or even greater reductions in caloric intake. Nor could this technique

‘teasonably be thought to induce “severe physical suffering.” Although dietary manipulatiod may

cause some degree of hunger, such an experience is far from extreme hunger ([et alone
starvation) and cannot be expected to amount to “severs physical suffering” under the statute.
The caloric Jevels are set based on thie detainee’s weight, so as to ensure that the detainee does -

© not experience extreme hunger. As noted, many people participate in weight-loss programs that

involve similar or more stringent caloric limitations, and, while such participation cannot be

“equated with the use of dietary manipulation es an interrogation technique, we believe thatthe

existence of such programs is relevant to whether dietary manipulation would cause “severe .

7 physmal suffering” within the meaning of sections 2340-2340A. Because there is no prospect

that the technique would cause severe physical painor suffering, we conclude that the authorized |

“use of this technique by an adequately trairied interrogator could not-reasonably be considered

spectﬁcally intended to do so.

This techmique presents no issue of “severe menfal pa,m or suffering” within the meaning
of sections 2340-2340A, because thie use of this technique would involve no qualifying predicate
act, - The technique does not, for example, involve “the intentional infliction or threatened
infliction of severe physical pain or-suffering,” 18'U.5.C. § 2340(Z){(A), or the “application

.of . . pracedures calculated to disrupt profoundly the senses or the personahty," id.
§ 2340(2)(8) Moreover, there is no basis to believe that dietary manipulation coyld cause
“prolonged mental harm.” Therefore, we conclude. that the authorized use of this technique by
an adequately irained mtcmgatczr could not reasonably be considered spemﬁoaily mtendbd to

. - kd
< . - o

2, Nudzry We understand that nudity s used as & ‘technique to create psycholagical

discomfort;-not-to-inflict-any physical pain.orsuffaring. Yau have informed s that during the

.use of this techoique, detainces are kept in Tocations with ambient temperatures that ensure there
- §s-ne-threat to theirhealth. Specifically, this.technique. wopld not be.omployed at temperatures

below 68°F (and is unlikely to be employed below 75°F). Even if this technigue involves some -
physical discomfort, it cannot be said to cause “suffering” (as we have explained the terin

¥ Wnlrefandv. United Kingdom, 25 Bus, Ct. HLR. (ser. &) (1978}, ﬂlc.Europﬁaa Court of Human Rights
concluded by a vote of 13«4 that z reduced diet, even in conjunction with 2 number of other techniques, did not
atount to “torture,” 25 defined in the Eumpcan Convention en Human Rtghls The reduced dist there cansisted of
one “round” of bread and 2 pint of water every six hours, see /4, separte opinion ef Judge ch!a, Parl A. The
duration of the mduwd diet in that-case is not clear,
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above), let alone “severe physical pain or suffering,” and we thetefore conclude that its
authorized itse by an adequately trained interrogator could nof reasonably be considered
specifically intended to do so. Although some detainees might be humiliated by this technique,
especially given possible cultural sensitivities and the possibility of belng seen by female

" officers, it cannot constitute “severe mental pain or suffering” under the statute because it does
. not involve any of the predwﬁtc acts specified by Congress. .

3. Attention grmp The attention grasp involves no physwal pain or suffermg for the
detainee and does not involve any predicate act for purposes of severe mental pain or suffering

‘under the statute. Accordingly, because this technique cannot be expected to cause severe
- physical or menta! pain.or suffering, we conclude that its authorized use by, an adequately trained

interrogator could not reasonably be considered specifically intsnded to do so.

4, Walling. Althngh the walling technique involves the use of considerable force to

- push the detainee against the wall and may invoive & large number of repetitions in certain cases,

we understand that the false wall thiat is used is flexible and that this techaique is not designed to,
anid doeés not, cause severe physical piin to the detainee. We understand that there may be some
‘pain or irritation associated with the wllar, which is used to help avoid-injury : such as whiplash
to the detainee, but that any physical pain assaciated with the use of the collar would niot
approach the level of intensity needed to constitute severe physical pain, Similarly, we do not
believe that the physical distress caused by this technique or the duration of its use, even with
multiple repetitions, could amount (o severs physical suffering within the meaning of sections
2340-2340A. Weunderstand that medical and psychological personnel are present orobserving
during the use of this technique {as with all techniques involving physical contact with 2
detainee), and that any member of the team or the medical staff may intercede to stop the use of
the technique if it is being used imiproperly or if it appears that it may cause injury to the
detaines. We also do not betieve that theuse of this technique would involve a threat'of
infliction of severe physical pain or suffering or other pfedlcatc act for purposes of severe mental
pain or suffering under the statute. Rather, this technique is designed to shock the détainee and
dasrupt his expectations that he will not be treated forcefully and to wear down his resistance to
interrogation. Based on these understandmgs we conclude that the suthorized use of this
technique by ddequately trained interrogators could nat reasonably be considered specifically
intended 1o cause severe physical or mental pain or suffering in violation of sections 2340-

2340A.

5. Facial hold. Like the atterition grasp, this technique involves no physical pain or
suffectmg-antd does not involve any predicatesact for purpases of severe mental pain or suffering,

“Accordingly, we conclude that its authorized use by adequately trained interrogators could not

¥ 1n Interrogation Memorandum, we did not descnbc {he waifing tectmique as involving the number of

"“j“‘mttﬁnsmtwuudmmémy'ﬁﬂpplm @wa&vwewifmspm*iwwallmgﬂrrﬁmﬂarcscntmemamndumis~

specifically based on the woderstanding that the repetilive use-of walling is intended only to tncrease the dmma and

- shock of the techalque, to wear down {he detaines's resistance, and to disrupt expectations that hie will nat be treated

with-force, and that'such use is not intended to, and-does not in fact, cause severs physical pain to the detainee.
Moreover, our advice specifically assumes that the use of walling will be stopped if there fs any indication thai the
us¢e of the technique s or may be causmg sovere physical pain to 2 detainee.
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reasonabiy be considered specifically intended to cause severe physical or mental pain or
suffering,

6. Facmi slap or insulf .rlap Although this l:echmque javolves a degrcc of physical pain;

the pain associated with & slap to the face, as you have described it to us, could not be expected
16 conistitute severe physical pain, We understand that the purpose of this fechnique is to cause

shock, sutprise, or humiliation, not to iriflict physical pain that is severe or lasting; we assume-it
will be used accordingly. Similarly, the physical distress that may be caused by an abrupt slap o
the face, even if repeated several times, would not constijute an extended state or condition of
physicel suffering and also would not likely involve the level of intensity required for severe

. ph}rsmai suffering under the statute. Finally, a facial slap would not involve a predicate act for
. purposes of severe mental pain or suffering. Therefore, the suthorized uss of this technique by
. adequately trained interrogators could not reasonsbly be considered speciﬁoaliy intended to
. cause severe physical or mental pain or suf‘fermg in violation of seactxons 2340-2340A.7°

1. Abdominal slap. Althosgh the pbdominal slap technique msght mvalve SOMme minox
physical pain, it cannot, as you have described 1 to us, be said to involve even moderate, let
alone severe, physical pa.m or suffering. Again, because the technique cannot be expected to

- cause severe physical pain or suffering, we conclude that its suthorized use by an aéequateiy

tralned interrogator could not reasonably be considered spesificatly intended to do so. Not could
it bé considered specifically intended to cause severe mental pain or suffering within the

. meaning of secttons 2340~2340A, as none of the statutory predicate acts would be present.

8. Cramped 'corg‘inemem. ‘This technique does not involve any significant physical pain

~or suffering. It also-does not involve & predicate act for purposes of severe miental pain or

suffering. Speciﬂcally, we do not believe that placing a detsinee in a dark, cramped space for the
timited period of time involved here could reasonably be cansidered & procedure caleulated to

- disrupt profoundly the senses so as to cause prolonged mental tiarm. Acgordingly, we conclade
“that its authorized use by adequately trained interrogators could not reasons.bty be considered

'specifically intended to canse severe phys:caE or mental pain or suffering in wolmon of sections
2340-2340A,

9. Wail standing. The wall standing technique, as you have describied it, would not
invdI¥EsEvere physical pain withitr thie meafiing of the statute. It also-cannot be expected to
cause severe physical suffering. Even if the physical discomfort of muscle fatigue associated

withwall standing might be substantial, we sinderstand that the duration of the technique is self-

fimited by the individual detainee’s ability to sustain the position; thus, the short duration of the

... discomfart means.that this technique would not be expected to cause, and could nof reasonsbly

be considered specifically intended to cause, severe physical suffering. Our advice zlso assumes
that the detainee’s position is not designed to produce severe pain that might result from
contomons or ‘tmstmg of'the body, but only terporary muscle fatigue. Nor does wall standing

% Qur advice about both the fac:a! slap and the abdominal siap assumes that the intemrogators will app!y
those techuiques as designed and will not strike the detaines with excessive force of repetition in a manner that
might result i severe physical pain. :

* 707 sucfen NN OFCR
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-~ involve any predicate act for purposes.of. severe mental pain or suffering. Accordingly, we

 conclude that the duthorized use of this technique by adequately trained interrogators could not
" reasonably be considered specifically intended to cause severe plysical or mental pain or

- suffering in violation of the statute,

" 10. Stress positions. For the same reasons that the use of wall standing would not yioiate
the statute, we conclude that the authorized use of stress positions such as those described in
Interrogation Memorandum, if employed by adequately trained interrogators, could not
reasonably be considered speciﬂcaﬂy intended to cause severe physical or mental pain or
ssuffering in violation of séctions 2340-2340A. As with wall standing, we understand that the
- duration of the technique is self-limited by the individual detsines’s ability to sustais the
position; thus, the short duration of the discomforl means that this techinique worild not be
expected to cause, and could not reasonably be considered specifically intended to Cause, severe
physical suffenng Our advics also assumes that siréss positions are not designed to produce
severe p‘gm that might result from cottortions or twisting ofthc body, but only temporary muscié
fatigue, .

11. Warer dousing. As you have described it to us, water dousing involves dousing the
detainee with water from a container or 4 liose without a nozzle, and is intended to wear him
down both physidally and psychologically. You have informed us that the water might be as
cold as 41°F, though you have further.advised us that the water generally is not refrigerated snd
therefore is unlikely:to be Jess than S0°F; (Nevertheless, for purposes of our analysis, we will

-assume that water as cold as 41°F might be used.) OMS has advised that, based on the extenSive

experience in SERE training, the modical literature, and the experiesice with-detalnees to date,
water dousing as authorized is not designed or expected to cause significant physical pain, and
certainly not severe physical pain. Although we understand that prolonged immeérsion in very
cald water may be physically painful, as noted above, this interrogation technigque does not
involve immersion and & substantial margin of safety is built into the time limitation on-the-use
of the CIA"s water dousing technique~—use of the teachmque with water of a given temperatire
must be fimited to no more than two-thirds of the time in- which hypothermia could Be expected
o oceur from fotal immersion in weter of the same temperature.”” While being cold carn involve
- physical discomfort, OMS also advises thati in their professional judgment any resultmg ’
discomfort is not expested to be intense, and the durat:on is limited by spcctﬁc times tied to

# A stress posmon that involves such coniorucm ot twisting, as Wcll a5 onie held for 50 fong that it-could

" nat bevEaded Ghly al producing temparary miuscle fatigue, mightraise more substaitial questions under the statute,

'Cf. Army Field Manual 34-52 Intelligence Interrogation ay 1-8 (1992) (indicating that “[forcing an individual to

- stand, sit, or kneel i abnormal posilions for prolonged petiods of time” ray cons(ifute “forture™ within the meaning

of the-Fiird Genova-Gonventions Tequlreruerit at {6 BHYSLA SF HEACT ToTHiTe; Yior any OUHEr TOERT O COareion,
way be inflicted on prisoners of wer,” but not addressing 18 U.S.C. §§ 2340-2340A); Uniled Nations General

_Assembily, Repakt m" &gﬁpeqqlB.RMHrgﬂfadﬂmmd&m:t Cruel, Inbamm.omﬂegmdmgw&'}za!mm O

Pinishment, UN, Doc. A/59/150 a6 {Sepl. 1, 2004) (suggesting that “holding det::unms in painful andfor stressful

_ posttions” might in ocrtam éircumslances be characterized as foriure), :

' Moreover, even in the: axtmmcly unlikely event that hypcthernua sel in, ender the circomstarces in
whtich this technique is used—including close medical supervision and, if iecessary, medical attention—we:

QFORN

" understand that the defainge wou!d be expected to recover filly and rapidly.
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water temperature. Any discomfort caused by this technique, therefore, would not qt_Jali-fy' as
“severe physical suffering” within the meaning of sections 2340-2340A. Consequently, given
that there {s no expectation that she technique will cause severe plysical pain or suffering when
_propedy used, we conclude that the authorized use of this techaique by an adequately trained
interrogator could not reasonably be considered specifically intended to cause these results.

With respect to mental pain or suffering, a5 you have deseribed the procedure, we do not
believe that any of the four statutory predicate aots necessary for a possible finding of severe
mental pain or suffering under the statute would be present. Nothing, forexample, leads usto
believe that the detainee would understand the procedare to constitute & threat of imminent
death, especially given that care is taken to énsure that o water will get irito the detainee's
mouth or nose, Nor would # detainee redsonably understand the prospect of being doused with
cold water ag the threatened infliction of severe pain, ‘Furthermore, even were we to conclude
that there could be a qualifying predicate act, nothing suggests that the detainee would be
“expected to suffer 2ny prolonged mental harm as-a result of the procedure. OMS advises that
‘there has been no evidence of such harm in the SERE training, which utilizes & much more

. extreme technique involving total immersion. Thie presence of psychologists who mionitor the
.detainee’s mental condition makes such harm even more unlikely. Consequently, we conclude
that the authotized use of the technique by adequately trained interrogators could not reasonably
be considered specifically intended to cause severe mental pain or suffering within the meaning
- of the statute. ’ o D

The flicking techniqus, which is subject to the same-temperature limitations a5 water
dousing but would involve substantially less watet, a Jortiori would not violate the statute. -

- 12. Sleep deprivation. In the Interrogation Memorandynt, we concluded that sleep
deprivation did not violate sections 2340-2340A. See id. at 10, 14-15. This question warrants
further analysis for two reasons. -First, we did not consider the potential for physicat pain or -
suffering resulting from the shackling used to keep detainess awake or auy impact from the
diapering of the detainee. Second, we id not address the possibility of severe physical suffering

- that does not involve severe physical pain.

Under the limitations adopted by the CIA, 'sleep deprivation may not exceed 180 hours, -
which we understand is approximately two-thirds of the maximium recorded time that humans
have gone.without sleep for purposes of medjcal study, s discussed below.# Furthermare, any
detainee who hias undergone 180 Hours of sleep deprivation must then be allowed to sleep
without intermuption for at least ¢ight straight hours, “Althotigh we understand that the CIA’s

T ,,guidch'ncs—weaid:-a{{ew—anﬁ’chefrsessi6n@fﬂieép‘deprivat{omegﬁm&efﬁxed'etaineeﬂa&geﬁ&ﬁmtmw

R T e L te ap f ey W e At VAl s e o miem toa b wAsi ey e

* The IG Report described the maximum aHowable period of sloep deprivation-at that time as 264 howrs or
_ 11 days. See /(G Report at 15. You have informed us that you have since established a limit of 180 hours, that in
fact no detaines has been subjected to more than 180 hours of sleep deprivation, and that sleep deprivatiorns will
rarely exceed 120 houss, To date, orlly Gree detainices have been subjected to steep deprivation for more thian 96
hours. ‘ : . .
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at least cight hours of uninterrupted sleep followmg 180 hours of sleep ‘deprivation, we wﬂl

B 'evaiuate only one application of up to 180 hours of sleep deprivation.”

We understand from OMS, and from our review of the literature on the physiology of
“sleep, that even very extended slesp deprivation does not cause physical pain, let alone severe |
physical pain.* “The longest studies of slecp deprivation in humans . . . [involved] volunteers
- [who] were deprived of sleep for 8 to 11 days.. .. Sucprisingly, little seemed to g0 wrong with

" the subjects phys;cally The main effects fay thh sleepiness and impaired brain functicning, but

-even these were no great cause for concern.” James Horne, Wiy We Sleep: The Functions of
Slecp in Humans and Other Mammals 23-24 (1988) (“Why e Sleep”™) (footnote omitted).. We

- note that there are important differences between sleep d cprwaﬁon 15 a0 interrogation technique -

" used by the CIA and'the controlled experiments documented in the literature. The subjects of the
experiments were free to move about-and engage in normal activities and ‘often led a “tranquil
-existence” with “plenty of time for relaxatmn,“ see id. at 24, whereas a defaineé in CIA custody.
would'be shackled and prevénted from moving freely. Moreover, the subjects in the: cxpenments
ofteri increased their food consumption during petiods of extended sleep loss, see /d, at 38,

* whereas the detainee undergoing interrogation may be placed on a reduced-calorie diet, as
discussed above. Nevertheless, we understand that experts who have studied sleep deprivation
“have concluded that “[the most plaussbie reason for the uneventful physical findings with these
buman beings is that . . . sleep loss is not particularly harmful” Jd. st 24. We understand that

- this donclusion does not depend on the extent of physzoai movertent or exercise by the subject or
whether the subject increases his food consumption. OMS medical staff mermbers have also
informed us, based on their experience with detainess who have undergone exiended sfeep
deprivation and their review of the relevant medical litecature, that extended stecp deprivation
does not cause physical pain. Although edema, or -swelling, of the lower legs may sgmetimes
develop as a result of the long periods of standing sssociated with sleep deprivation, we
understand from OMS that such edema is not painful and-will quickly dissipate once the subject

© is removed from the standing position. We also understand that if any case of significant edema -
develops, the team will initercede to ensure that the detainge is moved from the standing position
aud that he receives any medical attention necessary to relievé the swelling and atfow the edema
to dissipate. For these reasans, we conclude that the authorized use of extended slesp

>l -Axnoted 350\’&,3-‘&5 are not concluding that additional use of slecp deprivation, sub,]ect to close and
careful medical supervision, would violate the statute, but at the present time we express no opinion-on whether
additional sleep deprivation would be consistent with sections 2340-2340A.

e

N ’Aithough Sltep Geprvation 75 ok 1Ol Physically Paiedl, wé undersuand that some sudies kave noted
that extended fotal sleep deprivation may have the effect of reducing tolerance to some forins of pain (n some

= subjests: Seereig;; Bricundemuaniyetaly SleepBeprivation Affects Trermal -Pain Thresholds butnot-

Somatosensory Thresholds in Healthy Volunteers, 66 Psychosomatic Med. 532(2004) (finding a sismﬁcam :

. decrease in hieat pain thresholds and some decredse in cold pain thresholds after one night withoit sleep); 8. Hakki
Onen, et al., The Effects of Total Sleep Deprivation, Seleciive Sleep Inferruption and Sleep Recovery on Paln
To!eranoe Tr‘zresko!ds in Healthy Subjects, 101, Slesp Research 35, 41 (2001) (finding a statistically significant drop
of 8-9% in tolerance threstiolds for mechanical or pressire pain after 40 hours); #d. at 35-36 {discussing other
studies), -We will discoss the poteatial irieractions between sleep deptivation and other interrogation wchmqucs in
\he separate memorzndam, o which we referred in foolnote 6; addressing whether the combined use of certain

- lechniques is consistent with the legal requirements of sections 2340434{3&
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deprivation by adequately trained interrogators would not be expected to cause and GDUM fot
reasonably be considered spcczﬁczily intended to cause severe physical pain.

In addition, OMS personnel have informed us that the shackling of detsinees is not
designed to and does not result in significant physwsi pain, A detainee subject to sleep
deprivation'would not be allowed to hang by his wrists, and we understand that ro detainee
subjeoted to sleep deprivation to date has been allowed to hang by his wrists or has otherwise
suffered i mjury “ If necessary, we understand that medical personnel will intercede to prevent
any such infury and would require cither that interrogators use a different method to keep the
detainee awake (such ss through the use of sitting or horizontal positions), or that the use of the
“technique be stopped altogether. When the sitting position is used, the detainee is seated ona
small stoof to which he is shackled; the stoof supports his weighit but is too small to let the
detainee balance himself and fall as!eep We also specifically understand that the use of
shackling with forizontal sleep deprivation, which has only been Used rarely, is dong in sucha
‘Way as to ensure that there is o additional stress on-the detainee’s arm or feg joints thit might
force the limbs beyond naturs! extension or create tension on any joint. Thus, shackling cannot

- be expected to result in severe physical pain, and we conclude that its authorized use by
-adequately trained intervogators could not reasonably be considered specifically intended to do
so. Finally, we believe that the use of z diaper cannot be expected to—and could aot reasonably
be considered intended to-—result in any physical pain, let alone severe physical-pain.

- Although it is a more substantial question, particularly given the imprecision.in the
statutory standard and the lack of guidance from the courts, we also conclpde that extended sleep
deprivation, subject to the imitations and conditions described herein, would not be expected to
cause “severc physical suffering.” We understand that some individuals who undergo extended
sleep deprivation would likely at some point expericnce phiysical discomfort and distress. We -

~ assume that some individuals would eventually feel weak physically and may experience other
unpleasant physica! sensations from prolonged fatigue, including such symptoms as itnpairment
to coordinated body movement, difficulty with speech, nausea, and blurred vision. See Why Fe
Sleep at 30, In addition, we utiderstand that extended. sleep deprivation will ofter cause a small
drop in'body temperature, see id. at 31, and ¥ we assume that sush 2 drop in'body temperature may-
also be associated with unpleasant physmai sensations. Wealso- assume that any’ phystcal - .
discomfort that might be associated with sleep deprivation would likely increase, atfeast toa
pom@&he‘{anger the subject goes without sigep, Thys, on these: assymptions, it may bethe case
that at'some point, for some mdmduals the degree of physical distress experienced in slccp
deprivation mlght be substantial *

— . On the other hand, we. understand from OMS, and from the hterature we have rcvtewed
‘onthe physx&'{ogy O 1dep; Thav iy iﬁd‘tﬁ”ﬁ“ﬁl?ﬁiﬁ?tﬁlét&te‘e&t&nﬂeﬂ sleep-deprivation-well

* Thisincludes 2 total of more than 25 detzinees subjecied to at least some period of sloep dcpnvation
See January 4 ex 3t 1-3.

* The possibility noted above mat sleep deprivation. nught hughttn suscepubzizty to pain, see sypra nole
- 44, magmfw this concern,
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and with little apparent distiess, and that this has been the CIA's experience.”” Furthermore, the
principal physical problem associated with standing is edems, and in any instance of significant
edema, the interrogation tesr will remove the detainee from the standing position and will seek
medical assistance. The shackling is used only as a passive means of keepmg the detainee awake
and, in both the tightness of the shackles and the positioning of the hands, is aot intended to
é:ause pain. A detainee, for example, will-not be allowed to hang by his wrists. Shackling in the
 sitting position involves a stool that is adequate to support the detainee’s weight. In the rare
instances when horizontal sleep deprivation may be used, 2 thick towel or bianket is placed under
the detainee to protect against reduction of body temperature from contact with the floor, and the
. manacles and shackles are anchored 50 a5 not to cause pain or create tension on any joint, the
detainee is nude and is using an adilt diaper, the diaper is checked regularly to prevent skin
irritation. The conditions of sieep deprivation are thus aimed at preveutmg severe physical
~-suffering. Because sleep deprivation does not involve physical pain and would not be expected
. to cause extreme physica! distress to the detainee, the extended duration of sleep deprivation,
~within the 180-hour limit imposed by the CIA, is not a sufficient factor alone to constitute severé
physical suffering within the meaning of sections 2340-23404, We therefore believe that the use
of this technique, under the specified limits and conditions, is-not “extreme and outrageous” and
does not reach the high bar set by Congress for a violation of sections 2340-2340A. See Price v.
Socialist People's Libyan Arab Jamahiriya, 294 F.3d at 92 (to be toriure under the TVPA,
conduct must be “extreme and outrageous™); ¢f. Mekinovic v. Vuckovie, 198 F, Supp. 2d at 1332-
. 49, 1345-46 (standard met under the TVPA by a course of coniduct that included severe beatings
to the genitals, head, and other parts of the body with meta! pipes and varfous other items;
removal of tecth with plers; kicking in the face:and 1ibs; breaking of bones and ribs and
disloontion of fingers; cuiting a figure into the victim's forehead; hanging the victim and beating
him; extreme limitations of food and vater; and subjection to games of “‘Russzan rouiette")

Neveriheless, because extended sleep dcpnvauon could invsome cases result in

substantial physical dxstress the safeguards adopted by the CIA, including ongoing medical

- monitoring and infervention by the team if needed, are important to ensure that the CIA’s-use of
¢éxtended sleep deprivation will not run afoul of thc statute. Different individual detainees may
réagt physmaﬂy to sleep deprivation in different ways. We assume, therefore, that the team will
separately monitor each individual detainee who Is undergoing steep deprivation, and that the
application of this technique will be sensitive to the individualized physical condition and
reactiows-ofwach detainee. Moreover, we emphasize our understanding that OMS will intervene
to alter or stop the course of sleep deprivation for a detainee if OMS concludes in its medicel

judgment that the detainee is or may be expmcncmg extreme physmal distress.® The team, we

L

e —iﬂ -Indeedalthoughvit: mayaswnvsurpnssng&e»t}\oscrnobfmmharm{mhcsxtmsw&mdmm}&
relating to sleep deprivation, based on that literature and its experience with the technique, in its guidelines, oMS
lists steep deprivation as less infense (hin water dousing, stress positions, walling, cramped confinement, and the
waterboard. Sze OMS Guidelines at 8.

“ Forexample, any physial pain or suffering gssociated with standing or with shackles-might become
more intense with an extended use of the tephnique on 3 particuler detaines whose condition and strength do not
permit iim to tolerte i, and we understand tHat personnel momlodng thedetainics will take this possibility into
account and, if necgssary, will easure that the detaines is placed into 3 sltting or horizontal ponu«an or will ditect
that the sleep deprivation be discontinued sltogether, See OMS Gm:ie,fmes at 14-18, :
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understand, will intervens ot only if the sleep deprivation itself may bc having such effects, but

. also if the shackling or other conditions attendant to the technique appear to be causing sévere
- physical suffering. With these precatitions in place, and based on the assumption that they will

be followed, we-conclude that the authiorized use of extended sléep deprivation by adequately

" trained interrogators would not be expected to and could not rezsanably be considered :
. specifically irtended to cause severe physical suffering i in vwlatmn of 18 U.S.C. §§ 2340-23404.

Finally, we also conclude that extended slcep depnvatwn cannot be expected to cause”
“severe mental pain or suffering” as defined in sections 2340-2340A, and that its authorized use
by adequately trained interrogators could not reasonably be considered specifically intended to
da so, First, we do not believe that use of the sleep deprivation technique, subject to the
conditions in place, would involve one of the predicate acts necessary for “severe mental pain or
suffecing” under the statute, Thers would be no infliction or threatened inflictior of severe
physical pain or suffering, within the.meaning of the statute, and there would beno threat of

~imminent death. It may be questioned whether sleep deprivation, could be clizricterized as 2

“procedure[] calculated to disrupt profoundly the senses or the personality” within the meaaing °
of section 2340(2)(B), since we understand from OMS and from the scientific |iterature that -
extended sleep deprivation might induce hallucinations in some cases, Physicians from OMS

-have informed us, however, that they are of the view that, in general, no “profound” disruption

would result from the length of sleep deprivation contcmpl%ted by the CIA, and againthe -
scientific literature we have reviewed appears to support this conclusion. Moreover, we

. understand that any team member would direct that the technique be immediately discontinued if

there were-any sign that the detainee s experiencing hallucinations, Thus, it appears that the

authorized use of sleep deprivation by the CIA would not'be expected to result in 2 profourd

disruption of the senses, and if'it did; it would be discontioved. Even assuming, however, that _

“the extended use of siccp deprivation may result in hallucinations that could fairly be
-characterized s a “profound’”-disruption of the subject’s'senses, we do not believe it tetiable to
* conclude that in such circumstances the use of sleep depnvatson could be sald to be“calenfsied”

to-cause.such profound disniption-to the-senses, as required by thestatute. The term “caloulated”
denotes something that is-planned or thought out beforehand: “Caiculate,” as-used in the statute, -
is defined to mean “to plan the nature of beforehand: think out”; “to‘design, prepare, or adapt by
forethought or careful plan: fit or prepare by ‘appropriate means.” - Webster 's Third New

“Interndtiortal Dictionary at 315.(defining “calculate’—"used chiefly [as it is in section

2340(2)'(5}] as [a] past partficiple] with complementary infinitive <calewlated to succeed>").
Here, it is evident that the potential for any hallucinations on the part of a detainee undetgomg
sleep deprivation is not somatfung that would be a “caleufated” result of the use of this
techinrede; p pamwlarly given that the team would intervene immediately to stop ﬂse tetlmique it
there were signs the subj ect was expenencmg hailucinations, o

deprivation could be said to be a “procedure]] calculated to disrupt profoundly the senses or the

7 personality  orthe Subject Withinl The HIEARE of section 23202 By, We 00 no ‘f'b"'heye'ﬂxit’ﬂﬁ”s” .

technique would be expected to—or that its authorized use by adequatély trained xrlmrmgatorq
could reasonably be considered specifically intended to~—cause “prolonged mental harm” 2
required by the Statute, because, &s we understand it, any hallucinatary effects of sleep
deprivation would dissipate rapidly. OMS has informed us, based on the scientific Hterature and

Y ——
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o1 its own expenence with detainees who have been sleep deprived, that any such ha[iucmatory
effects would not be prolonged. We understand from OMS that Why We S.feep provides an

. -accurate summary of the scientific {iterature on this point. As discussed there, the longest

documented period of time for which any human has gone without sleep is 264 hours. Seeid at
29-34, The longsst study with more than one subject involved 205 hours of sleep deprivation.
See id. at 37-42. We understand that these and othisr studies constituting 4 significant body of
scientific liferature indicate that sleep-deprivation temporanly affects the functioning of the brain
but dees not otherwise have significant physiological effects. See id. at 100. Sleep deprivation's

- effects on the brain are generally not severe but can include impaired cognitive performaxm and

visual hallucinations; however, these effects dissipate rapidly, often with as little as one night’s
sleep. See id at 31-32, 34-37, 40, 47-53. Thus, we-conchuide, any temporary hallucinations that
might result from extended sleep deprivation could not reasonably be considered “prolonged
mental harm™ for purposes of sections 2340.»2340&"

In light of these obscrvataons although in its extcndcd uses it may present & substantial.
guestion under sections 2340-23404A, we conclude that the authorized use of sleep deprivation by
adequately trained interrogators, subject to the limitations and mcmtormg in place, could not
reasonably be considered specifically intended to cause severe mental pain or suffering. Finally,
the use of & diaper for sanitery purposes on an individual subjected to steep deprivation, while
potant;ally humiliating, could not be considered specifically intended to inflict severe wentel

. ‘pain or suffering within the meaning of the statute, because there would be no statutory pmdzcate

aot and O reason to expect “profonged mental hari” to reﬁult -

* Without deterrining the minimum Gme Tor mental hiarm to be considered “protonged,” we do not

" believe that “prolonged mental harm” wonld ocour during the sleep deprivation itsell. ‘As noted, OMS would order ‘

that the technique be discontinued if hallucinations occurred, Moregver, sven if OMS personnet were nol aware of
any such hallucioations, whatever teme would remain between the onset of such halluclnations, which presumably

~would be well into the period of sleep deptivation, and the 130-hour maximum for sleep deprivation would not

constitute “prolonged” mental harm within the meaning of the statute. Nevertheless; we nofe that this aspest of the
technique calls for great care in monitering by OMS p;rsannel, mcludmg psychologists, wpeually as the lengih of
the peticd of slecp deprivation increases.

* We note that the couet of eppealsin Hilao v. Estate of Marcos, 103 F.3d 78% (9th Cir, 1996), stated hat
a variety of techmiques taken together, one-of which wis sleep deprivation, amourted to tortare. The couit,
however, did not specificalty discuss steep deprivation apart fram the other conduct et iste, and it did notconelude ™
that sleen deprivation 2lone amousted to lorture. In freland v, United Kingdom, the European Cowrt oF Human

* Rights concluded by 2 vote of 13-4 that sleep deprivation, even in conjunction with a number of othier techmiques,
- didt PR 1o torture, uriér the Buropean Charte?” The duration of the slep deprivation at issue was not clear,

sce separate opinion of Judge Fitzmaugice at§ 19, but may luve bsen 96-120 hours, see majority: opinioh a ] 104.
Finally, we note that the Commitiee Against Torture of the Office of the High Commissioner for Haman Rights; in

Concluding-Observations-oftheCommittee AgainstForturestset BN Do AT a2 5 May -
concluded that 2 variety of practives takes together, indluding “slesp deprivation for prolonged periods,” “constitute

..torture as defined in anticle 1 of the [CATY." See also United Nations Goneral Asserubly, Rengirf of the. Commilee. . ..

Agm’ns{ Tarfure UN. Doc. A/52/44 al § 56 (Sept. 10, 1997) (“skeep deprivation practised on suspects . , . may in

. some cases cotstitute torture™). The Committee provided ro details on the length of the steep deprivation of bow it

was impicmcnted and o analysis to support its conclusion. These precedents provide little of no helpful guidance
in our review of the CLA's use of sleep deprivation under seclions 2340-2340A." While we do not rely on this fact in
interpreting sections 2340-2340A, we note that we are aware of no decision of any foreign court ar international
tribuaal finding that the techuiques analyzad hers, if subject to the limitations and conditions set out, wonld amount

to torfure. ‘ .
rop ssCRe S N opoRy
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13. Waterboard, We previously concluded that the use of the mterboard did not
constitute torture under sections 2340-2340A.  See Inferrogation Memorandum at 11, 15, We
* must reexamine the issue, however, because the tachmque as it would be used, could involve
more applications in longer sessions (and posszbly using different methods) than we earlier
considered.” :

We understand that in the escalating tegimen of interrogation techniques, the waterboard
is considered to bé the most setious, requires 2 separate approval that may be sought only after
. other techniques have not worked (or are considered unlikely to work in the time available), and
~ in fact has been—and is expected to be—used on very few detainces, We accept the assessment
of OMS that the waterboard “is by far the most traumatic of the enhanced interrogation
techniques.” OMS Guidelines at 15, This technique could subject a defaineé o a high dégree of
distress. A detainee to whom the fechnique is apphocf ‘will experience the pliysiological
. . sensation of drowmng, which hkety will fead to panic. ‘We understand that even a detainee who
knows he is not going to drown is likely to have this response, Indeed, we are informed that
 even individuals very familiar with the technique expemnoe this sensation when subjected to the
wate;board

chertheless, although this techmque prcseats the most substanttal questton under the
statute, we conclude for the regsons discussed below that the authorized use of the waterboard by -
. adequately trained interrogators, subject to the limitations and conditions adopted by the CIA and
* inthe absence of any medical ¢ontraindications, would not violate seotions 2340-2340A. (We
understand t contraindication may have precluded the use of this particular .
* technique onW In resching this conclusion, we do not in any way minimize the

" The FG Repar! noted that in some cases the waterboard was used with far greater fraqusncy ‘than injtiatly
indicated, see JG Report at §; 44, 46, 103-04, and also (hat it was used in a différent’ manne, Seeid at 37 ([Tlhe
walezboard technique , , . was different from: the techinique described:in the DoJ apinien and wsed in the SERE
teaining. The difference was in the! manner inwhich the detaifice's breathing was obstricted. At the SERE school
and tu:the. Do opinion, the subject’s aifflow is disrupted by the fitm application of 2 damp cloih overdhe aic
passages; the interrogator applies-a; ‘stall amount of witer o the cloth ina contralled manner, By contrast, the
Agency Inferrogator . . . applied large volumes of water to a cloth that coveréd the defaines’s mouth and nose. One

- of the psychologists/interrogators acknowledged that the Agency's use of the technique is different from that used in

e R R E T BECTSC 10T mrmmawwﬁgﬁmmmm%mmm%mmﬂ
© General further reported that “OMS contends that the expertise of the SERE psychologist/interrogators on the

- --w-watesboardswasprobably-misteprosented.at the-time, as the SERE swaterboard experionce is so differsnt fromthe
subsequent Agency usage as to jake it almost irrelevant. Consequently, according fo OMS, there was na g priorf
reason to belicve that applying thewatcrboand with the frequency and intensity with which it wasused by the

sycholcgistlmtemgaters was either efficaciovs or miedically safe” J4 at71n.26. We have carefulty considered
the IG Report and discussed i with OMS personnel. As noted, OMS input has resulted ina number of changes in
the-application of the waterboard, incloding limits én the fréquency and cumulative use of the technique. Morgover,
OMS personnel are carcfutly instructed in monitoring this fechaique ard are personally present whenever it is used.
See OMS Guidelines at 17-20. Indeéd, although physician assistants cani be present when ather enhanced technigues
are applied, “use of the Wwaterboard requites the presence of a pliysician” Jd. at 9 0.2,
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expenence The panic assoc;ated with the feeimg of drowming could undoubtediy be sagmficant :
There may be few more frightening expenences than fcclmg that one is uuabie to.breathe.”

However fraghte.mng the experience mag.r be, OMS personnel have informed us that the
waterboard technique 1s not physmaliy painful. This conclusion, as we understand the facts,
accords with the experience i SERE training, where the waterboard has been administered to
several thousand members of the United States Armed Forces.® To be sure, in SERE training, -
the technique is confined to at most two apphcatmns {and usuially oaly one) of no more than 40
seconds each. Here, there imay be two sessions, of up to two hours-each, during a 24-hour
period, and each session may include multiple applications; of which six may last 10 seconds or
.icnger (but.none more than 40 seconds), for 2 total time of application of as much as 12 niinutes

- in-a 24-hour period. Furthermore, the waterboard may be used on up to five days during the 30-
~day period for which it is approved. See August [9 etter af 1-2. As you have
informed us, the CIA has previously used the waterboara repeatedly.on two detainees, and, #s far-
as can be determined, these detainges did not expenence physical pain or, in the professmnai
judgment of doctors, Is there any medical reason to believe they would have done so. Therefore,
we conclude that the authorized use of the waterboard by adequately trained, mterrogators could |
not reasonably be conmdcred spectf’ fcally intended to cause “severe physical pain.”

We also conclude that the use of the waterboard, urder the strict hmtts and conditions
imposed, would not be expected to cause “severe physical suffering” under the statute. As noted

- above, the dltﬁw}ty of specifying & category of physical suffering apart from both phys:cal pam _
and mental pain or suffering, along with the requirement that any such suffering be “severe,”

"~ calls for an interpretation under which “severe physical suffering” is reserved for physical
distress that is severe considering both its intensity and duration. To the extent that in some
applications the use of the waterboard could cause choking or similar physical—as opposed to

"mental—sensations, those physical sensations msght well have an intensity approaching the
-degree contempiated by the'statute. However, we understand that any sach physical—as
opposed to méntal—s¢nsations caused by the. use ef' the waterboard end when the apphcatxon

LN noted zbove, inmost uses of the. techmque the mﬁmduzl isipfactable te bmame :hough his
_breathing is restricted, Because in some usesbreathing would hot be possible; for purposes of qur analysis we -
assume lhaL the détainee is umable to ‘beeathe during apphcauc-ns of water,

sl e Aindersiand that the watethoard iy carrmtly used only io Navy SERE training. As noted in the FG
Repart “[é]ecording (6 individuats with suthoritative knowledge of the SERE program, . . . {¢]xcépt for Navy SERE
training, vse of the waterboard was discontinued because of its dramatic effect on the shldcnis who were.subjects.”
4G Reportat 14 n.14. Wounderstand that nse of the walerboard was disoenunued by the other services oL begause

Of afly ConGerns BUOUT POSIDLE TYSICA OF et FETH; DRt Gesats g 3
technique and, as such, it was nat considered to be a usefi] fraiming fechnique. We note that OMS has concluded

et fadhile-SBREArincesbeliovettat tminees ato-nzblido maintain psychological wesistance o dhe walerboard, .. ... .

-our experience was otherwise. Some subjetts unquestionably can withstand a large number of applications, with no
immediately discernible cumalative impact beyond their strong aversion to the expericice.” OMS Guidelines at 17,

. We are aware that 2t a recent Senate Tudiciary Cofiumittee hedring, Douglas Johnson, Executive Directorof the
Center for Vietims of Torture, testified that some U.S, military personnel who have undergone waterboard {raining
have apparently stated “that it's teken them 15 years of therapy to gel over it You have'Informed us that, 10 2002,
the CIA made inquiries to Deépartment of Defense personiie] tnvolved in SERE training and that. thé Departmént of
Defensc was not aware of any information. that would svbstantiate such statements, nor is the CIA zware of any such
information.
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ends. vaen the time Hmits tmposed and the fact that any physical distress (as opposcd to -’

 possible mental suffering, which is discussed below) would occitr only during the actual
2pplication of water, the physical distress caused by the waterboard would not be expected to
have the duration requued to amount to severe pliysical suﬁ'enng Applications are strictly
-Himited to at most 40 seconds, and & total of at most 12 miutes in any 24-hour period, and use of
the technigue is limited to 4t most five days during the 30-day period we considers
Corisequently, under these conditions, use of the waterboard cannot be expected to cause “severe
physical suffering” within the meaning of the statute, and we conclude that its authorized use by
ad equate!y trained interrogators could not reasonably be corisidered specifically tntended to
cause “severe physical suffering.”* Again, however, we caution that preat care should be used
in adhering to the limitations imposed and in monitering any detaines. subj ected to it to prevent

- the detainee from’ expenengmg severe physical suffering.

The most substantml quest;on raised by the waterboard relates to the statufory definition
of “severe mental pain or sufferirig” The sensation of drowming thit we understand
accompanies the use of the watérboard arguably could qualify as a “threat of imminent death”

- within the meaning of section 2340(2)(C) and thus might constitute-a predtcatc act for ¥severe
_ mental pain or 'suffering” under the statute™ Although the waterboard is used with safeguards
that make actual harm quite unlikely, the detainee may not know about these safeguards, and
even if he does learn of them, the techniqueis still likely to create panic in-the form of an.acute
mstmctual fear ansmg from the physiological sensatiori of drowmng

. Neveﬁhelcss the statutory definition of “severe mental pain or suffering” also requires
that the predicate act produce pre!onged mental harm.” 18 U.S.C. § 2340(2). Aswe
understand from OMS personnel familiar with the history of the waterboard tcchmque as used
- both in SERE training (though in 2 substantially different manner) and in the previdus CIA

“interrogations, there is no redical basis to beliove that the technique would praduce any mental
effect beyond the distress that directly accompanies its use and the prospect that it will be used
agsin, We understand from the CIA that fo date none of the thousands of persons who. have
undergone the more limited use of the techrique in SBRE training has suffered prolonged mental -
Harm as aresult. The CIA's use of the technique could fir exceed the one or twa applications to
which' SERE training is limited, and the participant in SERE training presumably understands -
that the tech_mque is part of a trainitg program: that is not intendéd to hurt him'and will end at
soma-fpresgeable time., But the physicians and psychologists at the CTA familiar with the facts

" We emphasize thatphysical seffering difers From. physical pain in this respest, Physical pain may b

TSEVETS" even I JASing oty S6CONGS; WHCreas, by Contrast, physical Qistress may mount {6 - Sevete physical e
suffering” only if it is severs both inintensity and duration,

¥ Aswiths stwp deprivation, e particalar condition cfﬁxc individual detaines must be monitored so that,
‘with extended or repeated use of (he technique, the'detainee’s experiente does not depart from these expectations.

% 1t is unclear whether 2 detainee being subjectcd fo the waterboard in fact experiences it asa “threat of
imminent death” We understin that the CIA may inform 2 detaines on whora this technique is used that he would
not be allowed to drown, Woreover, after muiu;:-le zpplications of the waterboard, it reay becomte apparent to the
detaines that, however frightening the expetience may be, it will not result in death. Nevertheless, for purposes of
our analysis, we will assume that the physiological sensatioh of drowning associated with the use of the m{erboard
may constifute a “threat of immineni death” within the reaning of sections 2340-2340A.

;_: m(}m
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have informied us that in the case of the two detainees who have been subjected to more
exiensive use of the waterboard technique, no evidence of prolonged imental harm has appeared
‘in the period since the use of the waterboard on those detainees, & period which now spans at
least 25 months for each of these detainecs. Moreover, in their professional judgment.based on
this experience and the admittedly different SERE experience, OMS officials inform us that they -
would not expect the waterboard to cause such harm. Nor do we believe that the distyess
-accompany: ng use of the techniqus on five days in a 30-day period, in itself, could be the

‘prolonged mental harm™ to which the statute refers. The technique may be designed to create
fear at the time it is used on the detaines, so that the detainee will cooperate to avoid future
sessions, Furthermore, we acknowiedgc that the term “prolonged” is imprecise, Nonstheless,
without in any way minimizing the distress caused by this technique, we believe that the panic
brought on by the waterboard during the very Himited tinie it is actually administered, combined
with any residual fear that may be experienced over a somewhat Ionger period, could not be said
to amount to the “prolonged mental harmi™ that the statute covers For these reasons, we
conclude that the authorized use of the waterboard by adequately trained intcr‘m'gaiors could not
reasonably be considered specifically intended to ciuse “prolonged mental harm.” Again,
however, we caution that the use of this technique calls for the most caréful adheretice to the
limitations and safeguards imposed, including constant monitoring by both medical and
psychological personnel of eny detaines who is subjected to the waterboard.

"1 tn Hilao v, Estate of Mareos, the Ninth Cireuit stated that a course of condust mvoivmg 2 number of
techniques, one of which has similarities to the w&tcxboard, canstituted torture. The sourt descnbed the course of
conduct as follows:

He was then interrogated by mcmbem of the military, who blindfolded and severe!y beat liim
while e was handcuffed snd fettered; they also threatened him with death. “When this round of
interrogation ended; he was denied siecp and repeatedly (hreatened with: death. If the next round
"~ of interrogation, all of hs limbs were shackled to & col asid 2 fowel was placed over his nose and
mouth; hisinterrogators then poured water down his nostrils so that he felt as though he were
drowning. This fasted for approximately six hours, during which Gime interrogators threatened
[him] with electric shock and death. At (he end of this water torfure, {he] was Jeft shackled to the
cot for the foltowing three days, during which time he was repeatedly intefrogated. - He was then
. Imprisoned for seven months in a suffocatingly bot and unlit esll, measuring 2.5 meters sguare;
duririg this time he was shadkied 4o his cot, 5t first by all s Bmbs and fater by one hand and one
Toot, for al{ but the briefest periods (in which he was allowed to eatioruse'the wilet), The
%m'&?uﬂ's were often so Gghit tharthie s{tghtSit movement . . . made theri+tut into his Nesti. During
this period, he felt *extreme pain, stmost undescribable, the boredor’ and *the feeling that tons of
lcad - were faliing on [th} brmn Hel was ncvcr mld how long the treatrueat infiicted Hpoa

dclenuon, approximately five of them in saIitaxy conﬁnemcnt and (he rest in near-solitary
confinement,

e g oy - N T Sm e i £ sk, £t e

103 F.3d at 790-91. The court then concluded, “it sseras dear that al! of the abuses to which [a plaintiff] testified—
including the cight years during which he was held in salitary ot near-solitary confi nement—eonstituted a single
‘course of conduct of torture.” Jd, at 795, In addition to thie obvious differences between the tedunquc in Hilao and .
the C1A's use of the waterboard subjest to the careful lmits described above (armong other things, in Hilao the
session lasted six hours and followed explicitthreats of death and severe physical beatinigs), the court reached no
conciusion that the technique by itself constituted tortue. However, the fact that z federal appetlate court would
even colloguially describe a techaique that may share some of the characteristics of the watcrboard a5 “eraker
toriure” counsels continued care and carefid moritoring in thc use of this technique.
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Even if the occurrence of one af the predicate acts could, depending on the clrcumstances
of a particular case, give rise to an inference of intent to cause “prolonged mental harm,” no such
circumstances exist here. On the contrary, experience with the use of the waterboard indicates
that prolonged mentdl harm would not be expected to occur, and CIA's use of the techrique {5
- subject to & variety of safeguards, discussed above, designed to easure that prolonged mental

harm does not result. Therefore, the circumstanices here would negate any potcnt:al inference of
_ spemfic intent to cause sach harm :

Assuminig adherence to the strict limitations discussed herein, including the careful
medical monitoring and available intervention by the team as necessary, we conclude that
although the question is substantial and difficult, the authorized use of the waterboard by
adequately trained interrogators and other team members could not reasonably be considered
specifically intended to cause severe physical or mental pam or suﬁ‘ermg and thus wouid not
violate sectlons 2340-2340A.%

In sum, based on the information you have provided and the limitations, procedures, and

safeguards that would be in place, we conclude that—aithough extended sleep deprivation and

use of the waterboard present niore substantial quéstions in certain respects under the statute and

the use of the watesboard raises the most substantial issue—none of these specific techniques,

considered individually, would violate the prohibition in.sections 2340-2340A  The universal

rejection of torture and the President’s unequivocal directive that the United States not engage in
torture warrant great care in analyzing whether particular interrogation technigues are consistent

with the requirements of sections 234023404, and we have attempted to employ such care

throughout our analysis. We emphasize that thess are issues about which reasonable persons

may disagree. Our task has been made more difficult by the imprecision of the statute and the
relative absence of judicial guidance, but we have applied our best reading of the law to the
 specific facts that you have provided. As is apparent, our conclusion is based on the assumption

:that close observation, including medical and psychological monitoring of the detainees, wiil

continue during the period when these techniques are used; that the personnel present are

_authorized to, arid will, stop the use-of a technique at any time if they believe it ié being used -

improperly ‘of threatens 2 detainee’s safety or that a detainee may be at risk of suffering severe

phyw_an.menta paig or suffering; that the medical and psychologica! personnel are

continually ¢ assessing the available hteraturc and ongoing expenence e with detainees, and that, as

they have done to date, they will make adjustments to techniques to ensure that they do not cause
_.severe physical or mental pain or suffering. rmm@mmesmdiha
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team members understand the proper use of the techniques, that the techmques are not demgncd

e T U i w0 e o VL VT

5 A5 noled, medical personnel are instructed to exercise .special.cam in monitoring and reporting o use of
the waterboard. Sze OMS Guidefines at 20 (“NOTE: In order to best inforny future medica! judgments and
. recommendations, i is rportant that every application of the waterboard be thoroughly documented: how long cach
application (and thc entire procedure] Jasted, how much water was used in the process (realizing that much splashes -
off), how exactly the water was applicd, if a seal was-achigved, if the naso- or oropharynx was filled, what sorl of
volumie was cxpcllcd how long was the break betwéen application’s, and how the subject looked between cach -
ueatrncnt ") (emphasis omitted).
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o intended to cause severe physm&i or mental pain or suffering, and that they must cooperate _
with OMS personnél in the exercise of thelr important duties.

_ Please let .us know if we 'm‘ay be of further aséistang:e

m@@w@%ﬁz/

Steven G, Bradbury
Pringipal Deputy Assistant Attorney General
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