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MEMORANDUM FORJ'OHN A. RIZZO
'. SENIOR DEPUTY GENERAL COUNSEL, CENTRAL INTELLIGENCE AGENCY
Re: App/icationof 18 u.S.C. §§ 23·fO-234OA io@1~£ehilttiquIl'3'
That May Be Used in the Interrogation of aHigh Vallie at Qaeda Detaillee
You have ~ked us to address whether certaiq specified interrogation tedmiques designed
to be ooed. on a high value al Qaed~ detainee in the War'Qo Terror compl)' with the federal
prohibition on torture, codified at is U.S.C. §§ 234Q-Z340A. Otlr analysis of this question is
controlled by this Office's !1)CCntiy published opinion interpreting the anti-torture statute. See
.Memorandum for James B. CorneY, Deputy Attorney General, from Daniel Levin, Acting
Assistant Attorney General, Omcil of Legal Counsel,Re~Lega/ Standards Applicable Under 18
USC. §§ 2340-1340A (Dec. 30, 20M) ("2004 Legal Standards Oplnloll"), at'ailable at
'\VWW,usdoj.gov. (We provided a copy of that opiJlion to you at thetimcit was issued,) Much of
the analysis from our 2004 Legal Standards Opinion is reproduced below; all of it is
inc{)rporated by reference herein. Because you have asked us to address the application of·
sections 2340·2340A to speclGc interrogation tecbniques, the present memorandum necessarily
, includes additional discussion of the applicable legal standards and their application to particular
facts. We stress, howev.et, that the legal standards we apply in this memorandum are fully
consisten.t with the interpretation of the statute set forih in our 2004 Legal Standards Opinion
and ~titmeour autlwritative view oft~e legal standards applicable und<;r sections 2340'
2340A. Our task is to explicate those standards in order to assist you in complying with the law.

A paramount recognition emphasized in Qur 2004 Legal StalUiards Opinion merits reo .
emphasis at the outset and guides our analysis: Torture is abhorrent botli to American law and
values'and to intematiomil norms. The universal repudiation of torture is reflected not only in
our criminal law, see, e.g., !'8 U.S.C. §§ 2340-2340A, but also in international agreements,' in
I See. '.It'. United Nations Convention Aga,lnst Torture and Other Cruel, Inhuman Or Degrading Treaunen!
or Punishm~t, Dec. 10, 1984, S. TrcatyDoc, No: tOO-20, 1465 U.N.T.S.8S (enleredintaforce fOfU,S. Nov, 20.
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centuries of Anglo-American law, see,· e.g" John H. Langbein, Torture and the Law a/Proof
Europe and Englaiul in the Ancien Regime (1971) r'Torture and the Law ofProo!,), and in the
longstanding policy. of the United States, repeatedly and recently reaffinn¢ by the President:
Consistent wiih these·nonns, the President has directed uneq~ivocall y that the United States is
not to engage in torture.'
The task ofinterpreting and applying sections 2340-Z340A is complicated by the lack of
precision in.the statutory terms and the lack of relevant case law. In defining the federal crime of
'tonure, Congress ~equired that a defendant "speCifically intend[] to inflict severe physical or
mental pai!! or suffering," and Congress omowly defined "severe mental pain or suffering" to
. mean "the prolOf/ged mental harm caused by" enumerated predicate acts, including "the threat of
· Imminent death"and "procedures calculated to disrupt pro/oundiy the senses or personality." 18
U.S.C. § 2340 (emphases added). These $!atutory requirements are conSistent with U.S.
obligations under the United Nations Convention Against Tonure, the treaty that obligates the
United States to ensure thattonure is a 'crime under U.S. law and that is implemented by sections
2340-2340A. The requirements in sections 2340-Z340A closely track the understandings and
reservations required by the Senate when it gave its. advice and consent to ratification aftlle
Convention Agai.nst Tonure.. They reflect a clear intent by CongI:ess to limit the scope of the
prohitiitioiL on torture under U.S. law. However, many ohhe key terms used in the statute (for
example,"severe," "prolonged," "suffering") are inlprecise and n~essarily bring a degree of
uncertainlY to addressing tlie reach of sections 2340-2340A. Moreover, relevant judicial
decisions in this area provide onli limi!ed guidance' This imprecision and lack of judicial
guida nce, coupled with the President's ,:Iear directive that the United States does not condone or
engage in tonure, counsel great care in applying the statute to specific conduct. We have
·attempted to exercise such care tbroughout this memorandum.
With t\lese considerations in mind, we tum to.the particular guestion before us: whether
certain specified interrogation techniques may be used by the Central fntelligence Agency
("CIA") on <ihigh value at Qaeda detainee consistent with the federal statutory prohibition on
1994) ("Convention Against Torture" or "CAT'); International Covenant oa Civil and PoUUcal Rights, Dec. 16,
196il, azt. 7, 999U.N.T's.171.
.
.
% See, e.g., St:demen! on Unlted Nalions International Day in Support of Victims of Torture, 40 Weeldy
· COm~~. _1167 (Jul,y 5, 2oo')("F~omfr~1}I1orture;.1 an inalienable hwn right ....n); Stacement on
. United Nations Interitadonal nay in Support of Victims o{Torture, 39 WeeklyComp. Pres. 000. &24 (June 30,
2003) ("Torture anYwhere is an $ont to human dignily evel)'Where."); s~e also Let",r o/Transmltlal/ram
President RonaldR.agan 10 the Senate (May 20,1988)':i. Message/rem tltePresidenl o/the United Siales
Transmuting the COnvention AgaInst 1ortur~ and Other Cruel, Inhuman or Degradmg l'realmltl1t or Pum$hmenf, s.
Treaty Doc. No. 100-20, at ii (198&) ("Ratification of the CQnvention by the United Slates wll/ clearly express
United State«<>pji<lsitiQn{o ~oiture; an..,bhorrent·practiOe-stiU.provalem.lJt the·world today:' ).

, See. e.g., 40 Weekly Comp. Pre;;. Doc: at 1167-68 ("America stands against and will no(lolerate
tortlU'C .•.. Torture is wrong no matter wh~ it =>Irs, and the United State. will CQntinue (0 lead the fight to
eliminate it everyWhere.").
, What judicial guidance there is'wmes from decisions ti)alapply a related but sepa:ate statute (the Torture
Victims Protection Act \TVPA"), 28 U.S.c. § J350 notc (2000)). These judicial opinions generally contain tittle if
any aDlllysis of sp¢;i.fic conduct Or of the relevant statutory standards.
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torture, 18 U.S,C. §§ 2340-2340A' Forthe reasons discussed below, and based on the
representation, we have received from you (or officials of your Agency) about the particular .
techniques in question, the circumstanees in which they are autliorizoo for use, and the physical
and psychologicai assessments made of the detainee to be interrogated, we concIude that the
separate authorized use of each of the specific techniques at issue, subjeci to the. limitations and
safeguards described herein, wouId not violate seclions 2340·2~40A' Our conclusion is
.
straightforward with respect to all but two of the techniques discussed herein. As discussed
below, use (If sleep deprivation as an enhanced technique and use of the waterbuard involve
more substantial questions, with tl)e waterboard preSenting the most substantial question.

We base our conclusions on the statutory language enacted by Congress in sections 23402340A Wedo not rely on any consideration of the President's authority as Commander in Chief
under 1M Constitution, any application of the principle of constitutional avoidance (or any
conclosionabout constitutional issues), or any argumentS based on possible defenses of
.. "necessity' or self-defense.'
.

, We Myepreviously -ad~lsed you !hal the use by the ClA ofthe techniques of interrogation dlscuSscd
herein is <Qll$istent with the Constl!Utlon and applicablestltutes and tteaties, lit the pr=nt memol1U1dunt, yoo have
asked us to adClress only the requirements oflg U.S.C. §§ 2340-2J40A. NOIhingin this mcmomndunt or in oor
prior advice to the CIA llhould be "",d to suggest that !he use ofthese te¢hniq~ would confonn to lb.e requirements
of the Unifonn Dxle ofMillr.ary Justice that governs members of the AImed Forces Or to United States cbUgolions
under"the Geneva Con,,,,,tlons in oircumslances where. those ConventionS would apply. We do not addr..s the
possible appticatiollof mele 16 of the CAT, nor do we address any qu~on relating to wnditioll$ of cOnfinement
or det<:ntion, as distinct from thelntcrrogation of detainees. We stress that our adviCe ()nlhe application of ~ollS
2340-2340A does not represent the policy views of the Dep;u1mcnt of justice concerning interrogation practices.
Finally, we note ~lat section 6057(a) ofHR. 1268 (109th Cong. lit 8oss.), ifit becomes· law, would folbid
expending or oblig.~ funds made.available by that bill "10 subject any petson in the custody or under the pll)'Sipal
conl",1 of the Unlted States to lOrture/' but because the' biUwould defu)e "to~" to have "llie meaning given that
tellll in section 2340(1) oftitie 18, United Slat.. Code: § 6057(bXl),the provision (lOth. exlentit might apply
here at aU) would merely rea1lirmthe preexisting ptoItibitiollS on lorture in sections 2340-2340A.
• Th. ptl'SCnt l11emor.mdum addresses only the separare tise of each imUvidllal technique, not the combined
use tl'H'lfclin"'fiii.os-os pan o!'an integrated regimen ofinterrogation. You have informed US that most ofUle CIA's
authorized techniques are designed to be used with particular detain",s In an interrelated or combined mann«as
. part of an overall interrogation program, and you have provided us willi a description of a typical scenario fur the
-'------.--1C3l1Ns-ecmbl~f-{oohniques. &, l!a<Ifiround.p"pe~~bineJ..fJ&e-<Jflm"*"8""'Sio""h/r....o""'m"I'Jlql",fPt'-----(Dec. 30,2004) {'Background Paper"). A full a=ment of whether tite use ofinterrogation techniques is
consisten!with sectio~s 2l40-234.0A should.take. inlo -.ceo.nt the IXit~nliaJ combi~~ effects ofusin~multipl.
techniques on a given deWnee, either simullaneousty or 5e<juentIaUy within a·short time. We will address in a
sepal1tle memorandum wheUler the combined use of certain lechniques, as reflected in Ule Background Paper, is
consistent with !her.gal requirements of5<';tions2340-2340A.
.
.

, lit preparing the presentmemoraroUDl, we Mve reviewed and carefully <Qnsidered the report prepared by
A clivlties I&plembu 200 I-October
Various aspec!softkefGR.port·are
addressed below.
.

the erA [nspector General, Counterterrorism /Je/entia
2003), No; 2003-7123-IG(May 7,2(04) \'IG Report'
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A.
In asking us to consider certain specific techniques to be used in the interrogation of a
particular al Qaeda operative, you have provided background information common to the use of
all o.fthe techniques. You have adviSed tl)at these (e<;hniques would be used only on an
individual who is determined to be a "High Value Detainee," defined as: .

a detainee who, until time of capture, we have reason to believe: (I) is.a senior
.member of a1-Qai' da of an al-Qai'da associated terrorist group (Jemaah
Islamiyyah, Eqyptian Islamic Jihad, al-Zarqawi Group, etc.); (2) has knowledge
of imminent terrorist thrests against the USA, its military forces, its citizens and
organizations, of.its allies; ortbst haslhad direct involvement in planning and
preparing terrorist actiorn against the USA or its allies, or assisiingthe aI-Qai'da
leadership in planning and preparing such terrorist actions; and (3) if released,
.constitutes a clear and continuing threst to the USA Of its allies.
ax fi

~

Acting Assistant Attorney General, Office of Legal Counsel, from
sistant General Counsel, CIA, at 3 (Jan. 4, 200S) ("January 4_ax").
or convenience, below we will generaUy refer to such individuals simply as detainees.
'.'

You have also explained that, prior to interrogation, each detainee is evaluated by.
medical and psychological profe~sionals from the CIA's Office·ofhledical Services ("OMS") to
ensure tbat he is not likely to suffer any severe physical or mental pain or suffering as a result of
. .
interrogation.
[T]ecIuiique-specific advanced approval is required for all "enhanced" measures
and is 'conditional on Oil-site medical and psychological personnel confirming
from direct detainee examination that the enhanced technlque(s) is not e1\Pceted to
produce "severe physical or menial pain or suffering:" As a practical matter, the
detainee's physical condition must be such that these interventions will not have'
lasting effect, and his psychological state strong enough that no severe
psychological harm will resul~,
-~-~:.

'l"

,":

__

.

.'_

OMS Guidelines on Medical and Psychological Support to Detainee Rendition, Interrogation
and Detention at 9 (Dee. 2004) ("OMS Guidelines") (footnote omitted). New detainees are also
---'--~-$subject~-ge!WRIH{lJak~xami{llltien;-whieMn~4I1ereugh-initiill-mOOiGa:!-a~~~!\Rit--_.

. . . with a complete, documented history and physical aMressing in depth any chronic or
previousmedicalproblem.s. Thi. assessment should especially alIena ta· cardia-vascular,
pulmonary, neurological and musculoskeletal findings ... '. Vital signs and weight should be
recorded; and blood work qrawn ...." ld. at .6. In addition, "subs<;quent medical rechecks
during the interrogation period'should be performed on a regular basis." ld. As an additional
precaution, and to ensure the objectivity of their medical anll psychological assessments, OMS
personnel do not participate in administering interrogation techniques; their funetion is to
monitor interrogations and the health of the detainee.
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The detainee is then interviewed by trained and·certified interrogators to determine'
whether he is actively attempting to withhold or distort information. If so, the on-scene
.
interrpgation team develops an interrogation plan, which may include only those techniques for
which. there is no medical or psychological Contraindication. You haveinrormed us that the
initial OMS assessments have ruled out the Use ofsomer-or all-<Jfthe interrogation techniques
as to certain detainees .. Irthe plan calls for the use ohny of the interrogation techniques
discussed herein, it is submitted to CIA Headquarters, which must review the plan and approve
the use orany of these
before they may be
. See George J.
~onduc'tedPursuant 10 the
28,2003)
DIi=eci:or, DCI Counterterrorist
Cent<)r,
the' concurrence of the ehle~ erCLegal Group," is required for the use ohny
. ~anced interrogation technique$. Id. We undmtand that, as to the detainee here, this written
approval has been given for each afthe techniques we discuss, eKcept the waterbaard.

We

understand that, when approved, interrogationteGlutiques are generally used in an
escalating fashion, with milder tecb.niqti~ used first. Use ofthe teclmiques is not continuous.
Rather, one or mDce techniques may beapplied-during or between interrogation sessionsb.sed on tbejudgment of the interrogators and other team members and subj~ always to the
monitoring oflbe a.n-scene m~dical and psychological personnel. Use onhe techniques maybe
.<:ontinued if the detainee is still believed to have and to be withholding actionable intelligence, .
The use ofthese techniques may not be continued for more than 39 days without additional
. ·approval from CrAHeadquarters. See generally Interrogation Guidelin~s at 1-2 (describing
. approval procedures required for use of enllanced Interrogation techniques), Moreover, eved
witmn that 30-day period, any further use of these interrogation techniques is discontinued if the .
detainee is judged to be consistently providing accurate intelligence or if ne is no longer believed
to have actionable intelligence. This memorandum addresses the use ofihese techniques during .
no more than one 30-day period. We do not address whether the use of these techniques beyond
.the initial30-day period would violate the statute.
. Medical and psychological personnel are on-scene throughout (and, as detailed below,
physically present or otherwise observing during the application of many techniques; including
all techniques involving physical contact with detainees), and "[d)aily phYsi9al and
psychological evaluations are continued throughout the period of [enhanced interrogation
teclUml\le'FiIs'e:" fG Report at 30 n.3~; see also Georg·eJ. Tenet, Direotor of Central Intelligence,
Guidelines 011 Confinement Conditions for CIA Delainees, at 1 (Jan. 28, 2003) ("Confillement
Uru
- " -_ _ _ _.:...JG
u,IUJ'drfelgi1t15te..r') ("Medical and as a ro riate, s cholo lcal personnel shall be physically present
at, or reasonably available to, each Detention Facility. Medical personne s a <:) ec e
physical condition of each detainee at intervals. appropriate to the circumstances and shall keep
appropriate records,"); fG R~port at 2.8-29,' In additio~ "[iln each interrogatiQn session in .
which Enhanced Technique is employed, a contemporaneous record shall be created selting
forth the nature and duration of each such techniqu~ employed," Interrogation Guidelines at 3,

an

• I. add,lion to monitoring the application and ':lreels ofenhan~ interrogation techniques, OMS
personnel are instructed mon: gencmlly (0 ensure thal: "[ajdequ.te medical care shall be provided tl> detainees, even
those undergoing enhanced interrogation." OMS Guidelines at 10,
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At. any tilue, anyon-scene personnel (including the medical or psychological personnel, the chief
of base, substantive experts, security officers. and otherinterrogators)can intervene to. itopthe
use of any technique if it appears 'that the technique is being used improperly, and on7scene
medical personnel can intervene if the detainee has developed a condition making the use o.fthe
, technique uruiafe. More generally, medical personnel watch for signs of physical distress or
mental harm so significant as possibly to amount to the "severe physical' or .mental pain or
suffering" that is prohlbiWd by sections 2340-2340A. As the OMS Guidelines explain,
"[mledicar officers must remain cognizant at aU times of their obligati()n to prevent 'severe
physical or meDtal pain or suffering,'" OMS Guidelines at I O. Additional restrictions on certain
techniques arc described bel()w.
.
These techniques have all beenimpo)'ted from military Survival. Evasion, Resistance.
Escape ("SERE") training, where they.have been used for years on U.S. military Personnel,
although with somcsignificant differenCes des!,,"ibed below: See lG Report at 13-14. AlthOUgll
we refer to the SERE expedence below, we no.te at the outset an important limitation on reliance
on that experience. Individuals undergoing SERE training are obviously in a very different
situation from detainees undergoing interrogation; SERE trainees know it is part of a training
. program, not a real-life interrogation regime. they presumably know it will las! only a short time.
and they presumably have assurances that they will not be significantly harmed by the traihi?g.
B.

You have described the specific techniques at issue as.follows:'

, The descriptions of these teclutiques are sot out in a number of OIOClJlfllents ,includil~g;
'defines:
Gui!fdincs,' ConjinemeIJ' Guidelines,' Background Paper, letler
, Assistant At(omey GeneIJll, OIlice
.lUzzo,Acting General Counsel, CIA, (0 '
("A.Ul!U1f1 ZRIZZO Letter',; Letter·from
Attorney General. OLe
Counsd. CIA.
Utter from
.r.nt"AtiOiiiiey ueneJllll, Ole
umnset,C(~

the techniqlies are described and disrussod in an earlier memorandum (0 you. See

Several of
fodohn RizZo,

.Acting General CQ!!nsel Ceo[Ql Tntelligence.Agenq,.JromJay S Bybee, Ass!stam" Attomey General Office Qf
Legal Counso~ Re: Interrogation ofalQaeda Operative (Aug. 1, ~OO2) llnterrogattan Memorandum") (TS). We

in

bave separately reanalyzed aU techniques the present memorandum. and we I'ill note below where aspects or
particular tecl1hiques differ froni t1i6Se addreSsed in the Inl<irogalion Memorandum. Hi oroeflo .vom'any
,
Confusion in !his extremely sensitive and important area, the discussions of the SlaMe in the 2004 Legal Standards
Opinion and this memorandum supersede thet in the Interrogation Memorandum; however;!his memorandum
confirms the conclusion of Inierrogallon Memorandum that 1I1e use of these techniques on a particular high vlllue.l
Qacoa detainee, subject 10 the limitations impoSed herein; would not violate sect10ns 2~4Q-2340A. In some cases
additio11'li facts sel forth below ~ve been provided to us in communications with CIA persorinel. The CIA has
reviewco this /llemorandwn and confinued the accuracy of the descriptions and'limitllions. Our analysis assuJl1<;S
, adherence (0 theSe descriptions and IiruitatiOllS.
'
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1. Dietary manipUlation.· T4J5 technique i)lvo[ves the substitution of CQmmercialljquid
meai.replacements for normal food, presenting detainees with a bland, unappetizing, buf
nutritionally Complete diet. You have informed us that the CIA believes dietary
makes other techniques, such as sleep deprivati()U, more effective, See August
.leifer at 4.' Detainees on dietary manipulation are permitted as llluch water as they
general, minimt;lIl daily fluid and nutritional requirements are estimated using the following
formula:
•

•

Fluid requirement: 35 mllkgfdlly. This' may be increased depending on. ambient
temperature, body temperature, and level of activity. Medical officers must morut9f
fluid intake, and although detainees are allowed as much water as they wan~
monitoring ofurin.e output may be neq)ssary in the unlikely event that the officers .
suspect that the detainee is becoming dehydrated. •
Calorie reqllirement: The CIA generally follows as a guideline a calorie req\Jire~ent
0[900 kcaVday + 10 kcaJJkglday. -This quantity is multiplied by 1:2 for a sedentary
activity level or J.4'fon moderateactivity level. Regardless of this formula, the
recommended minimum calorie intake is 1500 kcal/day, and in no event is the
detainee lJllowed to receive less than 1000 kcal/day." Calories are provided using
commercial liquid diets (such asE=e Plus), which also supply other essential
nutrients and make for nutritionally complete meals:"

I

i
I

I
I

Medical officers are required to ensure adequate fluid and nutritional intake, and frequent.
inedicalmonitoring takes place while ajlY detainee i> undergoing dietary manipUlation. All
detainees ar~weighed weekly, a:oo in theunli~ely event that adetainee were to lose more tnan.l0
percent of his body weight, .the restricted diet y,ould be discontinued."
...
2: Nudity. This technique is used to cause. psychological discomfort, particularlyifa
detainee, for cultural or other reasons, is especially modest When the technique is emplpyed,
clothing can be provided as an tnstantrewatdfor cooperatiqn. During and ~etween interrogation
sessions, a detainee may be kept nude. provided that ambient temperatures and tbe'health of the
detainee perlpiL For this teC!.hnique to be employed, ambient temperature must be at least 68"F."
No sexual abuse or threats ofsllxuaLablise lire permitted. Altnougn each detention cell' has.fulI·timechs<&.circuit videomoni\oring,the detainee is notiJ)tentionaily exposed to other detainees
or uMruJY eiqio'sed to tile detention:fiicility staff. Weunderstand tha:finterrogators "are tramed to
_~_ _~-.,..~_-"lPwn_rls:-fiS<1Iii11iCfC1cal-.lnOJrnie"lrP111equireInet1C fOI I[Lal~re-crA ptesently

haS nO female detahl~. - - - - - . - - - -

" While detaineos subject to dietaly manipuJ~tion are obviously situated differently from individuals who
voluilll!ti!y ellgageill ctimme'rcialwelglit-lbSs progt.(iiis, we note tl13lWidcly available COItU1l~rcial weight-loss
prognuns in the United States employ diets of 1000 kcallday for sustained periods of weeks o(longer without
requiring medical supervision. While we do not equate coounelcial weighlloss programs and this interrogation
technique, the fact that these calorie !evels.re used in the weight.loss programs, in our view; is instructive in
cvaluatingthemedical safely of the intarogation tecb1'jque.
12 You Jurve inf<i~{( is very unlikely that nudity would be employed at ambient tl'rnperatures
below 75'F. See OClober I~l1er at I. For pUipores ufoUr >naIysi" however, we will assume Utat
ambient ternperat=" maybe as low as 6'SOF,
.
,
.
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innuendo or any acts of implicit or explicit sexual degradation." October 12
at 2. Nevertheless, interrogators can exploit the detainee's fear of being seen
.
addition, female officers involved in the interrogation process may s~e the detainees
naked; and for purposes of our analysis, we will assume tfuit detainees subjected to nudity as an
. interrogation teoltnique are aware that they may be seen naked by females .
. J. Attention grasp. This technique consists of grasping the individual with both hands,
one hand on each side ofthe collar opening, in a controlled and quick motion. Intlie same
motion as the grasp, the individual is drawn toward the interrogator.
4. Walling. Thisteclinique involves the useofdlexibl~, false wall. The indivldualis
placed with his heels touching the flexible wall. The interrogator pull£·thCindividual forward
and then quicklyatid firmly pushes the individual into the wall: Ids the indlvidui;.l' s ~hou!der
blades that hit the waU. During this motion, the head and neck.aresupported with a rolled hood
or towel that provides a C-«lllar effect to help prevent whiplash. To reduce.further the risk of
injury, the individual is allowed to rebound from the flexible wall. You have infonned us that
the false wallis also constructed to create aloud noise when the in<)ividual hits it in order to
incr..,ase.the shock or surprise cfthe technique. Weu~derstand that wamng may be used when
the detainee is uneooperative or unresponsive to questions from interrogators .. ' Depending on the
eXtent of the detainee's lack of cooperation; he may be v.oaJledone time during an interrogation .
session.(one imp~ct with the wall) or many times (perhaps 20 or 30 times) coqseQUlively. We
understand that this teclmique is not designed to, and does no~ cause severe pain, even when
used repeatedly as you have described; Rather,. it is designed to wear down the detainee and to
shock or ~urprise the detainee and alter his expectations aboutth~ treatment he believes he will
. receive. In particular, We specifically understand thaHhe. repetitive use of the walling technique
is intended. to contriliute to the shock and drama of the experience, to dispel a detainee's
expectations that interrogators will not use increasing levels afforce, and to wear down his
resistance. It is not intended tcr-and based on experience you have informed us that it does
not-:-inflict any injury or' cause severe pain, Medica! and psycholOgical personnel are physically
presel)t or otherwise observing wher:teverthis technique is applied (as they are witli any'
interrogation technique inVOlving physical contact with the detainee).
.

5. Facial hold. This technique is used to hold the head immobile duting interrogation.
One open palm is placed on either side of the individual's ace. The fingertips are kept well
away from the individual's eyes .

or

.··,·,..t~actal slap insulf slap; With' tl1is techriique, th~ interro'gatorslaps the individual; s
face with fingers slightly spread. The hand makes contact withlhe area directly between the tip
",,",,-~~~"~'~. ef-the-iild~-ancl-thebe!teffi ef-the eemSp<3Aamg--eaflebe. The iffieffegatBHll\!l&s-~~-
"invades" the individual's "personal space." We un(lerstand ilia! theg.oal ofthefacial slap is not
to inflict physical pain that is sev;:r<lor lasting. lnst~d;thepurpose qftlle facial slap is to induce
shock:, ~rprise, or humiliation. Medical and psychological pers<:inne[ are. physically present or
otherwise observing whenever this technique js applied.

7. Abdominal slap. In this technique, the interrogator strikes the abdomen of the
detainee with the back of his open hand. The interrogator must have no rings or other jewelry on
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his hand. The interrogator is Position~d directly in front of the detainee; generally no more t~
18 inches from the detainee. With his fingers held tightly together and fully extended, and with
his palm toward the interrogator's own body, using his elbow as a fIXed pivot point, the
.
~nterrogator slaps the detainee in the detainee's abdomen. The interrogator may not use a fist,
and the slap must be delivered above the navel and below the sternum. This technique is used to
c;ondition a detainee to pay attention to the interrogator's questionS and to dislodge expectations
that the detainee will not be touched. It is not intended to-:--and based on experience you have
informed us that it does not-infliet any injury or cause any significant pain. Medical and
pSy'chological personnel are physically present or otherwise observing whenever this technique is
applied.
.
.
8. Cramped confinement, This technique involves placingilie individual ina·confined
space, the dimensions Ofwhicfi restrict the individual's movement. The confined space is
usually dark. The duration of conftnementvaries based upon the size of the container. For the
largerconlined space, the individual can stand liP or sit down; the smaller space is large enough
for the subject to sit down .. Confinement iii the larger spare may last no mQre than 8 hours at.
tim.e for no more than 18 hour~ a day; for the smaller space, eonfinement may last no more than
two hOlirs. Limits on the duration of cramped Confinement are based on considerations of the
detainee's size and weight,. how he responds to the technique, and cOntinuing eonsultation
· betWeen the interrogators and OMS officers."
.

9, Wall stan<lihg. This t~nique is used only to induce temporary muscle fatigue. The
individual stands about fOur to five feet from a waU, with his feet spread approximately to
shoulder width. His arms are stretched out in front of him, with .his fingers resting on the w~1I
and supporting his body weight. The individual is not permitted to move or reposition his hands
or feet.
'
10. Stress positions. There are tbree stress positions that may be used. You have
informed us that tllese positions .are not designed to produce the pain associated with contomons
or twistingofthe body. Rather, like wall standing, they"are designed to produce tbephysieal
disc;omfort associated witb temporary muscle fatigue. The three stress positions are (1) sitting on
the floor with legs extended straight out in front and arms raised above the head. (2) kneeling on
the floor while leaning back at 11 45 degree angle, and (3) leaning against a wall generally about
· thr9C feet..way from the detainee's feet, with only the detainee's head touching the wall,while
hjs~ts are liandcuffM in front ofliim or'tiehind his back, and while an interrogator stands
next to him to preven.t injury ifhe loses his balance. A$ with wall standing, we understand that
these positions are used only to induce tem(1l!r.ru:yJIlllli<scillle,-filll•.uti~gtJ.lle'c._ _ _ _ _ _ _ _ _ _ _ _ __

I J. Water dousing. Cold water is poured on the detainee eitherfrom·a container or from
a hose without a nozzle: This technique is intended to weaken t~e detainee's resistance and
persuade him to cooperate with interrogators. The water poured on the detainee must be potable,
.

I' In Jnferrogaljo~ Memorandum, we also addressed !he USe Qf harmless insectS placed in a confinement
box and concluded th.1! it did not violate lheSlalule. We undetdand that-for reasons unrelated to any ""ncern that
· it miglu violate tM statute-the CIA never used !hat technique and has removed it from the list of authorized
interrogation ted!niqu~; accordingly, we do not address it agam here.
.
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and the interrogators must ensure that water does not enter the detainee's nose. mouth, Of eyes.
A medical officer must observe and monitor the detainee throughout application of this
teehnique, including for signs of hypothermia. Ambient temperatures must remain above 64°P.
If the detainee is lying on the floor, his head is to remain vertical, and a poncho. mat, or other
material must.be placed between him and the floor to minimize the loss of body heat. At the
conclusion of the water dousing session, the. detainee must be. moved to a heated room if
. n~sary to petrilil his body temperature' to return to oonna! ina safe manner. To ensure an
adequate margin ofsafety, the maximum period oftin)e that a detainee may be permitted to
remain wet has been set at two-thirMthe time at which, basedbn extensive medical literature
'and experience, hypothennia could be expected to develop in healthy individuals who are
submerged in water.ofthe same temperature. For example, io employing this technique:
• For water temperature of 41°F, tot.al duration of exposure may not exceed 20 minutes
without drying and rewarming,
• For water temperature of 50°F. total duration of exposure may not exceed 40 minutes
without drying andft;warming, .
• ,For water temperature of 59'F, total d~ration of exposure may not exceed 60 minutes
withdut drying and rewarming,
The mlnimunrpennissibletemperature of the water used in water dousing is 41°F.
though you have informed us that in practice the water temperature is·generaUy not below 50"F.
'since tap water ratber than refiigerated water is generally used. We understand that a version 01
water dousing routinely,used in SERE trainillg is much more extreme in that it 'involves complete
immersion ofthe tndividual in cold water (where water temperatures may be below 40·F) and is
usually perfonned outdoors-where·ambient air teri)peratures maybe as low as lOOP. Thus, tne
. SERE training version involves a far greater impact on body temperature; SERE training alsO
, involves a situation where the water may enter the trainee's nose and mouth,"
You, have also desc~jbed a variation of water dousing involving much smaller quantities
of water; this variation is known as "flicking." Flicking oEviator is achieved by the interrogator
-Wetting his fingers and then flicking them at the detainee, propelling droplets at the detainee,
Flicking ofwater is done "in an effort to create a distracting effect, to '
to
irritate, to in~tm humiliation: Or to cause temporary insult." October
at 2,

The_enrsed in the '~jcking" variation of'water dousing also
and within the
water and ambient air. temperature rang;)s fOf water dousing descnbed ,ahove. Although water
_"~._~"•..~rnr.:a~y;;-b-r,e;-fl;:;-i;:;c;;::ked-;:--;;j;;<;n;;:to:::,t:::he:-;d:::e-;:ta:-i:::nee~'sr-fi",ac;::ce-r,writnf':·",thi::c·s::-v::,a:::,ri::-at:::io:.:n±,:,:th""e",il",ic:::k:iin:::g",o",f.w",a:-tc;r.r:;:;a;rt:;:al~lt:--im-o;;es;;-ir.;s,-_
done in such a manner as to avoid the inhalation or ingestion of water by the detainee, see fa

" See October 12_II<r at 2·>, OJmparlson of the time limits for water dousing with those used
in SERE !mining is somew . t ' cult as we understand !hat H,e SERE training time limits are based on the ambient
air tClllpe.rnturerather tlM water tempe.rnture.
'
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12. Sleep deprivation (more tlKm 48 horms). ·This technique subjects a detainee to an

extended period witliout sleep. You have infoimed us that the primary purpose of this technique
is to weaken the subject and wear down his resistance.
The primary method of sleep deprivation involves the Use of sh~ck!ing to keep the
detainee awake. In this method, the detainee is standing and is handcuffed, and the handcuffs.are
attached by a length of chain to the ceiling. The detainee's hands are shackled in front of his
· body, so thatthe detainee has approlrimate!y a two- to three-foot. diameter of movement. The
detainee's feet are shackled 'to a bolt iMhe floor. Due .care is taken to ensure thaI the shackles
. are neither too Idose nor
tight for physical safety. We understand from discussions with
OMS that the shaCkling does not result in any significant physical pain for the subject. The .
detainee's hands are generally between the level of his heart and, hi~ chin. In some cases, the .
det~i!leQ' s bands.may be raised 'abOve the level efhis· head', but only for a period of up to two
hours. All' of the detainee's weight is borne. by his legs and feet during standing sleep
deprivation. You have informed \l5tha! the·detainee is not allowed to hang from 'or 'sup[X)rt his
.. body weight with the shackles. Rather, we understand that the shaeklesare only used asa
passh,e means to'keeplhe detainee standing and thus to prevent him from falling asleep; should
the detainee begin to fall asleep, he will lose his balance and awS.ken, either because of the
sensation of losing his balanpe or because of the restraining tension of the shackles. The use of
this passive means for keeping the detainee awake avoids the need for using means that would
require interaction with the detalcee and might[X)se a danger of physical harm.

too

We understand from you that no detainee subjected to this technique by the CrA has
· suffered any harm or injury, either by falling down and forcing the handcuffs to bear his weIght
or in any other way. You have assured us that d.etainees are continuously monitored by closed·
.' circuit television, so that if a detainee were unableto stand. he would immediately be removed
.from the standing position and would not be permitted to danile by his 'wrists. We understand
that standing sleep deprivation may cause edema, or swelling, in the lower extremities because it
· forces detainees to stand for an extended period oEtime. OMS has advised us that·this condition
· is no.! painful. and that the .conditIon disappears quickly once tbe detainee is permitted fo lie
down. Medical pereonnel carefully monitor any diitainee being subj$lded to standing sleep
deprivation for indications of edema or other physical or psychological conditions. The OMS
Guidelines include extensive discussion o~ medical monitoring of detainees being subjected to
shackling and sleep deprivation, and they include specific instructions for medical personnel to
req~tw1ative, non-standing positions or to take other actions, including ordering the
cessatIon of sleep depnvation, in order to r¢licve or avoid serious edema or other significant
medical cond.itions. See OMS Guidelines a! 14·16,
In lieu of standing sleep deprivation, a detainee may instead be seatecl on and shackled to
". ·a·small··stooL ·r-he-stool -su~ports-the.detain~weight, but-is.too.small.tG.permit..the:subject..to ...
balance himself suffrciently to be able to go to sleep. Qnrare occasions, a detainee may also be
restrained in a horizontal position when necessary to enable recovery from edema without
interrupting the course of sleep deprivation." We understand that these alternative restraints,
.(

Il· Sp¢clfic;llty, you haye informed us tilat on!hree occasions early in the program. the interrogation team
and' the attendant nv;dical officers identified the potentialfor unac:eptable edema in the lower limbs of del4inees
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alth~ugh uncomfortable, arenot$ignificantly painful, according to the experience and
judgment of OMS and otber personnel.

prof~sional

We understand that a detainee undergoing sleep deprivation is generally fed by hand by
'CIA personnel so that he need !lOt be unshackled; however, "[iJfprogress is made during
!nterrogation, the
unshackle !lie detainee and let him feed himself as a positive
incentive." October
at 4. If the detainee is clothed, he wears an adult diaper
under his pants.
to sleep deprivation who are also subject to nudity as a .
separate interrogation technique will at times be nude and wearing a diaper. If the detainee is
wearing a diaper, it is checked regularly and c~anged as necessary. The use of the diaper is for
sanitaty and health purpoSas of the detainee; it is not used for the: purpose of humiliating the
detainee, and it is not considered to be an interrogation technique. The detainee's skin conditio11
, is monitored, and diapers .sre changed as needed so that the detainee does not remain ill a.soiled
diaper. You have informed us that to dilte no detainee has experienced any skin problems
r~ulting from use of diapers.
.
The maximum alI<;>wable duration for sleep qeprivation authorized by,the CIA is 180
hours, after which the detainee must be permitted to sleep without interrup\ion for at least eight
hours. You have inforined U5 that to date, more than a d.ozen detainees have b.ooo subjected to
sleep deprivation of more· than 48 hours, and three detainees havebecn subjected to sleep
deprivation of more than 96 hours; the longest period 9ftime for which aoy detainee has been
depriVed of sleep by the CIA is 180 hours. Under .tl)e CIA's guidelines, sleep deprivation could
, be resumed after a period of eight hours of uninterrupted sleep, but onlyjfOMS personltel
. specifically determined that there are' no medical or psychological contra indications based on the
detainee's colidition at that time.N! discussed below, however, in this memorandum we will
evaluate only one application ofup to 180 hours sleep deprivationY

of

undergoing slanding sleep deprivation,:m:I in order to permit the limbs to recover wi!ltouUmpalrlng interrogation
requirements; lhe subj~ underwenth~.
'. . ~tiO:L Fax [a,Steven G. llradbuty, Princlw Deputy
AssiSlanIM Genem~ OLe, fro
ssiSia:ntGeneral c..unsel, CIA, at Z (Apr. 22, 2005)
C'Apri12i
Qx"). In boriWtl~$Ieep epnvatiO!1, e taineds pb.ced prone 00 ilid\ooroo tOp of a iJJlck
towel orb et (a precaution d%igncdt9 prel'enl rcduc!ion of body t¢l!!pe!'aturethrouth direct contact with the Cell
floor). The detainee's handsilTe manacled together.and the.arms placed in an ou!stretchcd.positio!l~l!lter extended
beyo~lW3dor .><iendt\! to eilhotside- of,the body-and anchored to. [arpoint on the floor in sueh a maMer
that the ant)S cannot be bent or US<;d [or balan", or wmfort. Allhe same lime, Ule ankles are shaclded laged",r and
the legs are extended in a straight line with the body and also anchored \0 • far point on Ule floor in such. manner
--~---~' -'thaH:heicgs call1rot be benl-orused fof-Inl""", oloomfurHd:--'filtrlt8"e speeif108l~....,lM\-tl'",.""m"'laIl.iI,"""c""le",s- - - and sllJ!ckles are anchored lIithout additional Slre$S on any .of tile ann or legjoi nlS that.miglrt force ille limbs beyond
.oa.tu.ml.e,Xlension.l>,=t~=yjQjl!!.Jd Thepos;!;on is sufficIc1!!!Y uncomfortable t~ detain~ to__
deprive them of unbrolren sleep, while allowing their lower limbs \0 re<;Over from the effects'of standing sleep
deprivation.. We understand thai all standard preq!ut;ons and procedures for shaclding :!fe' observed ror bOth hands
and feet while iilthls position. Id. You have infclIlned Us !.hatholizontal sleep deprivation has been used until the
d<la,inee's affected limbs have demoastmted sufficient r=very to return to sittihg or standing stcop deprivation
mode; as warranted by the requirenwnts of the inlerro~atiori team, and subJe«t 10 a determination by the medicat
offiC<lr that there is no eontraindication to resuming other sl~ deprivation modes. Id.

" We express no view on whether any further use of s\cqJ, deprivation following a 180-hour application of
the teehniqueand 8 hours ofsJeep would violate sections 2340·2340A
'
.
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You have informed·us that detainees are closely monitored by the interrogation team at .
all times (either directly or'by dosed.-cirwil video camera) while being subjected to sleep
deprivation, lind that these personnel will intervene and the technique wit! be discontinued if
· there are medica! or psychological contraindications. Furthermore, as with <!II interrogation
· tecl\niques' used by the.CIA. sleep deprivation 'will not be used on any detainee if the prior
medical and psycbological assessment reveals any contraindications.
13. The "waterbOqrd." hl this technique, tpe detainee is lying on a gurney that is
·inclined at an angle of! 0 to IS degrees to the horizontal, with the detainee on his back and his
head toward the lower end of the g!1l1ley. A ciotti is placed over the detainee's face, and cold
water is poured on the cloth from a height ot approximately § to 18 inchei.. The wet cloth creates
a barrier through which it is difficiJlt-<>f in some cases not pcssible-to breathe. A single
"application" of water may not last for more than 40 seconds, with the duration of an
"application" measured from the moment when water-,Qfwhatever quantity-js first poured
'~Ioth until the mornentt}'e cl?t~ i~ removed fromthe .subJect's fae,e. ,See A~gusl J9
~tler at 1. When the time hmlt is reached, the pounng ofwater IS Immediately
, discontinued and the cloth is removed. We understand that if the detainee makes an effort to
· defeat the teclmique (e.g., by twisting his head to the side and breathing out oflh. comer of~is
mouth); ihe interrogator may cup his hands around the detainee's nose and mouth to dam the
runoff. in' which .case it would not be possible for the detainee to breathe dUr1l)g the application
· of the water. hl addition, you have informed us that the technique may beappUed in a manner to
defeat.efforts by the detainee to hold his breath by. for example, beginning an application pf
water as ~lie detainee is exhaling. Either in the normal a.pplication, or where countermeastltos are
• used, we un<\etstand that water may enter-and may accurimiate in-the detainee's mouth and
nasal cavity, preventing him from breathing." In addition, yOu have indicated that. the detainee
asa countermeasure may swallow WIIter, possibJy in significant q1;lantities. For that reasoO;
based on advice of medical personnel, the CIA requires that saline solution be used instead of
plain water to reduce the possibility of hyponatreinia (Le., reduced concentration of sodium in
.the blood) if the detainee drinks the water.

We understand that the effect of the waterboard is to induce a sensation of drowning.
this sensation is based on a deeplyroo.ted physiological response, Thus, the detainee
.experiences this sensation even if he is aware that he is not ac{uall y drowning. We are infunned
· Iha~n.el(tensi1(.e experience,.the prQcossis n9t physicany painful, but that it usually does
cause fear and panic. The waterboard has been used many thousands of times in SERE training
..
provided to American military.personnel, though in that contex:! it is usually limited to one or
-------·-twO applications of no mOl¢ Ihm4lT's<mt1d.s.1l<eaIt,,;hIL:""'-------~-----------.

". Inmost applications of this techniqae,includllg as it is used in SERE training, it awoars tlJa(the
individual1J!ldergoing the lechnlqu~ is pol in fact completely prevented from breathing, but his airllow is restrlctoo
by the wet cloth, creating a sensation of drowning. &~ JG Report at 15 (,'Airflow is restricted ... :md the lechnique
pl)lduces the sensation of drowning and suIToca.tion."). for pwposes of our analysis, however, we will'assUme tha.t
Ute individual is unable to breathe during the entire perioo of any application of water during Ute watetboan!
.
teclmique.
" The Inspector General was. critical a! Ole rolian", on the SElUi experience with Ihe watorooard in Hght

of these and other differences in lhe applieaUoll oflhe technique. We oiscuss the InspeclQr General'~critictsms
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You have explained that the waterboard technique is used onlyjf: (l) the CIA has
credible intelligence that a terrorist attack is imminent; (2) there are "substantial and credible
indicators the sUbject has actionable intelligence that can prevent, disrupt or delay this attack";
and (3) other interrogation methods have'failed or are unlikely to yield actionable intelligence in
time to prevent the attack. See Attachment to August 2 Rizzo.ufler. You have also informed us
that the waterboard may be approved for use with a given detainee only during, at most, pne
single 30-day period, and that during that period, the waterboard technique may be used on no
rnorethan five days. We further understand that .in a,ny 24-hour period, jnterrogators may use no
. more than two 'sessions" of the waterboard on a subject-with a "session" defined to mean the
time that the detainee is strapped to the waterboard-and that no session may last more than two
.hours. Moreover, during any session, the number ofindividual applications ofwaterlasting 10
·seconds or longer may not exceed six. As noted above, the rnaxill1!lm length of any application
ofwater is 40 seconds (you have informed thatthlsmaximum has rarely been reached) .
. ' F.inan y, the total cumulative time of at.·ons of whatever length in a 24-hour pedod may
. not exceed 12 minutes. See August 19
Iterat 1-2. We understand that tbese .
limitations have been estabHshed with extensive input from OMS, based on experience to'date
with tbis technique and OMS's prcifessionaljudgment tltat use of the waterboard on a healthy
individual subject to these limitations would be "medically acceptable," See OMS Guidelines at

us

18-19.

.

During the use of the waterboard, a physician and a psychologist are present at all times.
The detainee is monitored to ensure that he does not develop respiratory distress. If the detainee
is not br~thing freely after the cloth is removed from his face,he is immediately moved to a
vertical position in order to clear the water from his mouth, nose, and nasopharynx. The gurney
\Jsedfor administering this technique is specially designed so that tWs can be accomplis4ed verj
quickly if necessary: Your medical personnel have explained that the use of the waterboard does
posc..a small risk of certain potentially significant medical problems and tbat certain measures are
taken to avoid or address such problems. Firs~ a detainee might voinit and then aspirate the
emesIs. To reduce this risk, arty detainee on whom this technique will be used is first placed on a
. liquid diet. Second, the detainee might aspirate some of the water, and the resulting water. in the
lung~ might lead.to pneumonia. To mitigate tlus risk, a potable saline solution is used in the
.procedure. Third, it is conceiv~l\le (though, we understand from OMS, highly unlikely) that a
d~tainee could suffer spas!t\S of the larynx that would prevent him from breathing even when t\le .
ap~io~,ofwater iSJltopped and the detainee is returned to an upright position. In the event of
such spasms, a qualified physician would immediately intervene to ·andress the problem, and, if
necessary, the intervening physician would perform a tracheotomy. Although the risk of such
-~~-~-'515pmatsSlrnll,,",s-is-eonsidered-r~titpp~~~-VUFFed iR tflolJ5aOOs-<lf-instances of SERE
training), we are informed tbat the necessary emergency medical equipment is always present... -altbough·notvisible·to th~detllinee-<luring·any-applioati()n.of.the.waterboard .. .see..ge!IeralIy.id.
at 17-20."
.
further belQW. Moce<>ver, 3S noted aboVe, the.very ((ifferent situations of detaineos undergoing interrogation and
rnilitmy p"1'00001 undergoi"l> tnioing.~s against undue reliance 00 me experience in SERE trnining. That
experience is nevertheless of some valiJe in evaluating the technique.
19

OMS identified other potential risks:

16
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We understand that in many years OfUS+ on t!J.o\lsands participants in SERE training, . .
tlie waterboard technique (although used in a sUibstantially more limited way) has not resulted in
any cases of serious physical pain or prolonged fmental harm. In addition, weimderstandtbat the
· waterhoard has been used by the CIA. on three ,. gh level at Qaeda detainees, two of whom were
subjected to the tecbnique numerous times, and according to OMS, none of these three. .
individuals has shown any evidence of pbysical pain or suffering or mental harlI1 in the more
than 25 months since the"technique was used 0 them. As noted, we understand that O)l1:S has
been involved in imposing strict limits on the u e of thewaterboard, limits that, when combined
wile. careful monitoring, in their professional ju gillent should prevecit physical pain or suffering
·or mental harm to a detainee. In addition, we u derstand that any detainee is closely monitored
by medical and psychological personnel whene er the waterboard is applied, and that there are
additional reporting requirements beyond the n rmal reporting requirements in place when other
interrogation toohniqucs are used. See OMS G"[dellnes al.2O:

· r ·

As noted, all of the interrogation techniques described above are subject to numerous
. restrictions, mitoybased on input frbm OMS. Our advice in this memorandum is based on our
· understanding thllt there will b~ careful
to all of these guidelines, restrictions, and
. safeguards, and that ther" will be Ongoing .
and reporting by the team, including OMS
medical and psychological personne~ as weI[
intervention by a team member; as
necessary, to prevent physical distress or .
sO significant as possibly to amount 10 the
'~severe physical or mental p~in or suffering"
is prollibited by seCtions 2340-2340A. OUf
.advice is also based 00 our llndersfanding that ,interrogators who will use these techniques are
adequately traine4 (0 understand that the
use of the techniques is not designed or
· intended to cause severe physical or mental
or suffering, and also to understand and respect
the medical judgment of OMS and the '
role that OMS personnel play in the program.

. . You asked for our advice' concerning
interro~ques in connection with
their use ona specific high value.al Qaeda detainl:c l)am~You.informed us. that the

exporience~ex~t~ensii;ve~~~~:t~~~~~~~;
can introduce
new risks
resignation,
UfO subject
may .

In ourseriously.
iimJted for re;!SOflS
. Most
~.ilJ!J1!y give uP. allowing
·""""tiir~p6risive subfect
xyphoid

loss of consciousness. An
the intenugatorShould deliver a sub·
breathing, aggressive medical
is not

.

con<>lr in 1he
.. approval: .

'h>'

OMSGuide/inesat 18. OMS hasalw stated
"lhlv rl'''' 3-5 ofan aggressive program. cumulative effects
beeome a potential concern. Without any
either thls risk ·or the advantages of this technique.
we believe that beyond this point continued
may not be medically appropriate." Id.
at 19. As notedabovc, b!lStd on OMS inpu~ 1he CIA has
and imposed a number of strlcllimitations on the
frequency and duration ofuse of the walerboard.
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plans to launch an attack within the Uniled .
extensive conneciions to various al Qaeda
. leaders, members
...
network, and had arranged meetin~
between an associate
. discuss Stich an attack~st- 2 5 _
Letter at 2.3. You
psychological assessments~ere
. com~l~ed by a CIA p~d psychologist, and that based o~ this exa~m~tlo~ the
phYSICIan concluded ~edlcaJly stable 'and has no medIcal .;ontramdlcattons to
interrogation, including the we of
addressed in this memorandum."
Medical and Psychological
to August 2 Rizzo Letter at I."
Thepsyc.hologicaJ assessment
and ori~nted~centration and
attention were appropriate." ld at 2.
further foun~tholight
processes were clear and logical; there was no evidenCe of a thought disorder, delusions, or .
hallucinations[, and t Jhere were not Significa.n~f depression, anXiety or other mental
disturbance," Id.· The psychologist evaluated_'psychologically stable, reserved and
defensive," and "opined' that there was no. evidenqe that the use of the ap~terrogatiop
methodS would cause .any severe or prolonged psychological disturban~
at 2. Our
conclusions depend on these assessments. Before using the techniques.on other detainees, the
CIA would need to ensure, in each case, that all medical and psychological assessments indicate
that the detalne~ is fit to undergo the use of the interrogation techniques.

,d.

II.

Section 2340A provides that ,,(wJhoever outside the United States commits Of attempts to
commit torture shall be fined under this title or imprisoned not more than 20 years, or both, and
if death results to any person from conduct prohibited by this subsection, shall be punished by
death or imprisone<j for any term of years Of for life."'; Section 2340(1) defines "torture" as "an

.
'" You have advised us that !he w~tc!board has been ~e understand that there may have
. beell medical reaoons ag;liM\·using.!hat leobnlque in his case. Of oourse,our advi~ aSS\ll!les thatthe wateIWard .
(;WId be used only in the absence of medical conttaindications.
.~L-me··medical
wasobe<,e, and that he reported a"5-6 ~r histo~ of non·
exertional chest
,mp,llIie>j by n'usea and depression

not

Rizzo

frequency Of intensily of the

symptolnS." Id. He also reported suffering "long-term medical and

mental.problclUS~.frO.l1lamQlJlr x¢hig.e!~detl!.~!llll!l.YY!lll~.aj;Q," .~~~JJ.\!!\ h~J:l'!'k.1U~.i.Clltl~as~!~ult of
that accident until ten years ago. ld. He stated tllJlt he was not currently taking an.y medication. H' woo reported
secing 3 physician for ld~lems that caused hiinto urinate. frequently and complained of a toothache. ld.

The medical ex:alllinatio~oWe<l a rash on his chest and shouldm an.d that "his nose~t were clear,
[and] his heart sounds were normal with no murmurs or, gallOps." ld. Tho ph)'Sicianopin~<likely has
some renux esophagitis and mlld check follicUlitis, but doubt[ed] that he has any coronary patitolog)'." ld.·
2I

Sectio~ 2J40A. provides in fiJI!:
<al Offense.-Whoevet oUlside tile United Slales commits or attempts to commIt torture shall
befined.uuder this title or imprisoned not more 1hrul20 years, or lxllh, and if death results to any
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act oommitt1ld by a person acting under color of laws~iflcally intend1ld 10 inflict severe
physical or mental pain or suffering (other lhan pain or suffering incidental. to lawful sanctions)
upon .another person within his roStody or physical controL""
Congress enact1ld sections 2340.234,OA to carry out the obligations ofthe United ~tates
under the CAT. See H.R. Coof Rep. No. 103·482, at 229 (1994). The CAT, amo!lg other
things, requires the United States, a state partY, toe!1SJlre .that acts oftorture, along with
attempts and complicity to commit such acts, are crimes under U.S..Iaw. See CAT arts. 2, 4-5.
Sections 2340·2340A satisfjr that requirement with respect to acts committed outside the United
SInes," Conduct constitutiog "torture" within the United Slates already was-and remainsprohibited by various other federal and state ~minal statutes~

as

person from conduct prolubited by Ihis subsection, shall be punished by death or imprisoned fur
any tena of years Or ror life.
..
(b) ]urlsdicUOI1.-T!1ere is jurisdiction over Ille activity proluoitOd in subsection (a) if(1) the alleged, offender iso national o[the United States; or

, (2) ,the alleged offender Is preient In the United States, irrespective of the. rotionality of
tbe victim or alleged<lltcnder.

(c) Conspilacy.-"A person who conspires to commit an offense undenhis section shall be
subject to tile same penaIlies (olherlhan!he p¢I13lty of d<atll) as the penalties prescribed for the
offense, Ille commission of whicll was ULe object of the ccnspiraCY.

1& U.S.C. § 2340A.
" Section 2J40provides in full:
As used in this chaptei-

(1) "torturo" means an act committe<! by • perSon actlng1Ulder color of law specifically
intended to inflict severe physiC31or menW pain Of GUlfeting (othe.: tlJan pairl or suffering
incidental to laWfill sanctiOllS) upon another person within his custody (If physical control;
(2) "severe menul p;!ln. or suffeting" means Ille prolonged mental harm caused by or resulting
from- .

(A) the intentional infliction or threatened infliction of severe physical psin or GUlfering;

_-"7- . '(13) theadmlnistratlon or applk"tion, or threaleiled administration or application, of

mirid-.ltering substanIXS or oIher procedures calculated tb disrupt profoundly the senses or
Ille perSonality;
.
~-,",'-.---·--_.-·--{e)1he1hreaboHrominent-death;-or------·----- - - - - - .
(0) Ille threallhal another person will inunlnea!ly be subjected to dead, $Overe plljsical.
pairl Q[~un.g, Qnl!H~Mt.i9~ qLlJIlP~<:atj£~ ?f!"in~-aI(erin~SlJbstances or other
procedures calculated to disrupt profoundly the sen$OS or personality; and
(3) "United States" means the several States ofthe United States, the District of Columbia,
and tile commonwealths, territories, and posseSsions of the United Slates.
18 U.S.C. § 2340 (as amended by Pub. L. No. 108·375; 118 Stal t8tl (2004»).

" Congress limited the territorial reach of the fedem! tomue statute by providing that the prohibition applies
only to cOnduct oo:urring "outside !he United Stales, " 18 U.S.C. § 2340A(a), whlch '.currently defined in!he .

statute to mean outside "the several Sta!~ of the Unite<;! Stalis, the Disttict of Columbia, and the conunonwealths,
tenitories, and possessions of the United States." Id.§ 2340(3)(as amended by Pub. L. No. 108-375, 118 Stat. Isn
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The CAT defines "to"rl1.1rc" so as to require the intentional inflietion of "severe pain or
suffering, whether physical or mental." Article 1(1) of the CAT provides:
·For the purposes of this Convention, the tenn "torl1.1re" means any act by which
severe pain or suffering, whether physical or mental, is intentionally inflicted on a
person for such purposes asootaining from him or a third person information or a
'confession, punishing him for an act he or a thitd person has committed or is
suspected ofliavingcoOimitted, or intimidating or coercing him or a third p.erso!1,
or for'any reason based. on discrimination of any kind, when such pain or
suffering is inflicted by or at the instigation of or with the consent or acquiescence
of a public official or other person acting in an Qfficial capacity, It does not
include pain or suffering arising only from, inherent in or incidental to lawful
sanctions.
The Se!late included the following understanding in its resolution of advice and consent
, to ratification of the CAT;
The Unit~ States understands that, in order to constitute torture, an act must be
specifically intended to inflict severe physical or mental pain or suffering and that
mental pain or suffering refers to prolonged mental harm caused by or resulting
from (l) the intentional infliction. or threatened infliction of severe physical pain
. or suffering; (2) the'administration or application, or threatened administration or
'application, of mind aftering substances or otberprOcedures calculated to disrupt
profoundly the senses or the personali~; (3) the threat ofimminent death; or
(4) the threat that another person will imminently be sul>jected to deatb,sevcre
physical pain or suffering, or t.he administrat.ion or application of mind altering
substances or other procedures calculated to disrupt profoundly the senses or
personality,
. S. Exec. Rep. No, 101-30, at 36 (1990). This understanding was deposited with the,U,S,
instrument ofr3tification, see 18.30 D.N,T,S. no (Oct. 21,1994), and thus defines the scope of
.. United States obligations under the treaty, See Relevance of Senate Ratification History to .
Treaty Illterpretation, 11 Op. O.L.C. 2&, 32·33 (f987). The crimina! prohibition against torture
tha;~es~.codifie<!in 18 U.S.g, §§ 234~.2340A·generally tracks the CAT's definition of
torture, subject to the U.S, understanding .. '
,--B-, --'. - - - - - - - - - - - - . - - -_____ ._.__
•• 1,. ••••

Under the-Ianguage,adGpted.byG<lngress in $ections2340c2340_A. t9\Xln$titut~ "!?rtur~,"
conduct must be "specifically intended to inflict severe physical or mental pain or suffering." In
the discussion that follows, we will separately consider each orthe principal components of this
key phrase: (\) the meaning of "severe"; (2) the meaning of "severe physical pain or suffering";

(1004)), You have advised US thallhe OA's use of \he teclmlqu~ ad~ in this mOlllQrandum would QCWT
~outside the United States" as defined in sections 2340·2340A.· .
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(3) the meaning of "severe mental pai~ or su£fenng"; ~nd (4) the meaning of "specifically
intended."
.
(1) The meaning of "severe. "

Because the statute does not define "severe," "we consque [the} term in accordance with
its ordinary or natural meaning." FDIC v. Meyer, 510 U.S. 471, 476 (1994). The common
understanding of the term "torture" and the context in which the statute was enacted also ·inform
our analysis. Dictionaries define "severe"(offen conjoined with "pain") to lllean "extremely
violent or intense: severejxun." American Heritage Dictionary of the English Language 1653
(3d ed, 1992); see also XV Orford English Dictionary 101 (2d ed. 19&9) f'Ofpain, suffering,
10ss, or the like: Grievous, el:tremc" and "Of circumstances. , . : Hard to sustain or endure.").
The common understanding of"tonure" further supports the statutory concept that the paJn or
suffering m~st be severe. See Black's Law Dictionary 1528 (8th ed. 2004) (defining "torture" as
"[tJh6 infliction of intense pain to the body or mind to punish, to extract a confession or
information, or to obtain sadistic pleasure") (emphasis added); Webster's Third New .
International })ictionary of the J!:l1glish Language Unilbrldged 2414 (2002) (defining "torture" as
"the infliction ofintellSe pain (as from burning, crushing, woonditlg) to punish or coerce
someone") (emphasis added); Orford ;irtlerican Dictionary and Language Guide 1064(1999)
· (defining "!Olture"· as "the infliction of severr bodily pain, esp: as ·8 punishment Of a means of
persuasion") (emphasis added). Thus, tl)euse ofthe word "severe" in the statutory prohibition
· on torture clearly denotes a sensation or condition that is extreme in intensity and difficult to
· endure.
This interpretation is also consistent with the historical understanding oftortufe, which
has generally involved the· use of procedures and devices designed to inflict intense or extreme
pain, The devices. afld procedures historically used were generally intended to cause extreme
· pain While not killing the person being questioned (or at leaslno! doing soquickJy) so that
questioning could continue, Descriptions in Lo[(1 Hope's lecture, "Torture," University of
EsseX/Clifford Chance Lectuteat 7-8 (Jan. 28, 2004) (describing the "boot;" which involved
crushing of the victim's legs and feet; repeated pricking with long needles; and thumbscrews),
and in Pnifessor Langbein's· book, Torture and the Law ofProof, cited supra p, 2, make this
clear. As Professor Langbein summarized:
~~":'--:::-..

"l'

,',

The commonesttorture devices-sti-appado; 'rack, thumbscrews, legscrews-

~•. --..• ,~

worked upon the e){(remitie~ of the body, either by distending or compressing
them. We may suppose tllinlresel'i!tjdl5S\)f'tortur~ere'preferred"beeause. they--·-........ .....:.-..... .
were somewhat less likely to maim or kill than coercion directed to the trunk of
theoody,iifJdoecaus"e \neY"Wou1dlre·qukkly adjusted·to take accountofthe
victim's responses during the examination.
.
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Torture and the Law ofProofat 15 (footnote omitted)."
The statute, moreover, was intended io implement United ~tates obligations under the
CAT,which, as quoted above, defines "torture" as acts that intentionallyinfJict "severe pain or
suffering." CAT art. 1(1). & the S,enate Foreign Relations Committee explained in its report
recommending that the Senate consimt to ratification ofthe CAT:

The [CA.T] seeks to define "torture"in a relatively limited fashion, corresponding
, to tlle common understanding of torture as an extreme practice which is
universally condemned....

. . . The term "torture,". in United States and international usage, is usually
reserved for extreme, deliberate and unusually cruel practices, for example,

sustained systematic beating, application of electric currents to sensitive parts of
the body" and tying up or hanging in positions that caUse extreme pain.
S. Exec. Rep. No: iOl-30 at 13-14; See also Davi,ap. Stewart, The Tonure Convention and the
. Reception ojInternational Criminal Law Within (he United Stales, 15 Nova L, Rev, 449, 455
(1991) ("By stressing the extreme nature oftorture, ... [the} definition [qftorturein the CAT]
describes a relati"elylimited set of circumstances likely to'be illegal under most, if not all,
domestic legal systems.").

Drawing distinctions among gradations of pain is obviously not an easy task, especially
given the lack of any precise, objective scientific criteria for measuring pain." We are given
some aid in this task by judicial interpretations of the Tortuni Victims Protection Act ("TVP N'),
28.U.S.C. § 1350 notc (2000), The TVPA, also enacted to implement the CAT, provides a civil
, remedy to victims oftorture, TheTVP A defines "torture" to include:

any act, directed against an individiJal in the offender's custody or physical
control, by which severe pain or sufierirlg (other \han pain or suffenng arising
1$ We 'ell1phatioally are not'saying that only such historical t~ques~r similar ooes-= oonstitutc
"(orture" under sections 234~2340A. But lhehistotical1ll\detst>ndiJtg or torture is relevant in interpreting
CongresS's intwt in prohibiting'lhe'cnnie of':lorture,· Cf, MoriSsefie v. United Slales,HZ U.S. 246, 263 (952).

_.......l~-Qtsplte ex1cnsi1e eirons to dev~Jop obj<;ptive cntO£ia for measuring 1OJi~, there is no clear, objeotive,
consistent measuremenL k; one publication explains:
.

Pain is • complex, subjectlve, pon:cptual phenomenon willi a number of dimensjons-intonsity, .
quality, tUtie course, Impact, and persona! meaning . tJi& are urUqcrety'e~rn:tdiiy'eactrindmdua~- - - - arid, thllS, can only be assessed indirectly. Pain is a sUbjecti .... experi,nce and there is no way (0
.
objeclively -qtIantify·;f, ,ConseqIl<I\dy"assessmenl of-a {l'!tienes {l'!in deponds. on,t@.p;tti~t:'.Qve[\
Olmmunications, \xJth vernal and behaviornl, Given pam's complexity, ooe must assess not only its
somatic (sensory) oomPonent but also patients' moodS, altitudes, coping efforts, resources, res'ponses
offamily members, and the impact of pain on their lives.
, Dennis C. Turk, Assess the Person, Nor J~sl the Pain. Pain: Clinical Updates, Sepl1993 (emphasiS added). This
lack of clarity further complicates the effort to define "seve",· pain or suffering,

20

II
FA,OM

stTE"

tS

OOJ

(TUE}MA),

10 2005

17:48/ST.17:'(5/NQ.·616a<l~g715

p

23

only fromorinherent in, or incidental to, lawful ~anctions), whether physical or
menial, is intentionally inflicted on that individual for such purposes as obtaining
from that individual or a third person information or a cOnfession, punishing that
individual for an act that individual.or a third pe~on bas committed Of is.
.
suspected of having committed, intimidating or coercing tbat individual or a third
person, or for any reason .ba~ed on discrimination of any kind ....

28 U.S.C. § 1350.note, § 3(bXl)(emphases added). The emphasized language is similar to
section 2340's phrase "severe pbysical or mental pain or suffering. "" All the Court of Appesls
for the District of Columbia Circuit has explained:
The severity requirement is o;rucial to ensuring that the conduct proscribed by the
rCATJ and the TVPA is sufficiently extreme and outrageous to warrant the
universal eondemnation that the IQffil "torturewboth eonnotes and invokes. The
. draft~rs oftbe [CAT], as well as the Reagan Administration that signed i~t~e
. Bush Administration that submitted it to Congress, and the Senate that ultimately
. ratitied it, thenifore alf sought to ensure that "only acts of a certain gravity shall .
be considered to constitute torture."
The critiCal issue is the degree of paln and suffering that the alleged
torturer intended to, and actually did, inflict upon the victim. The more intensa,
lasting, or heinous the agonY'the more likely it is to be torture.

"

Price v. Socialist People's Libya" Arab Jamahiriya; 294 FJd 82, 92-93 (D,C. Cir. 2002)
(citations omitted). The D.C. Circuit io Price concluded that a complaintthat aUeged beatings at
. ~he hands of police but thiltdid not provide details concerning "the severity of plaintiffs' alleged
beatings, including their frequency, duration, the parts of the body at which they were aimed, and
the weapons used to carry them out," did. not suffice "(0 ensure that (it] satisfl.ied] the TVP A's
·rigorous·definition of torture." Id, at. 93.
.
.
,

In Simpson v. Socialist People 'I; Libyan Arab Jamahiriya, 326 FJd Z30(D.C. Cir. 2003),
the D.C. Circuit again considered the types of acts that c·onstitute torture under the TVPA
definition. The plaintiff aUeged, among other things, that Libyan authorities had held her
incommunicado and threatened toldlt her if she tried to leave. See tel at 232,234. The court
ackJWi!ill!Uged that "these alleged acts certafiily reflect it bent toward·cruclty on the part of their
perpetrators," but, reversing the district court, went on to hold that "they are not in themselves so
_ _ _ _ _ _ _.l.!uD!m~ISiUJluall¥-cnJeI Of s.ufficient1y mctrefUe and olltrageolls as to constitllte,tOrtilre within tbe

meaning:_.~_ _

of the [TVP AJ." IcL at 234. Cases in which .courts have found torture illustrate the extreme
.n:ature Qj' cQod\lcl Iha.! .falJs witi:\io. thc.stal.UtQry .definition. Sec, e.g., Hflao. v. &(t!(e o/MwCQs,
103 F.3d 789, 790-.91, 795 (9th Cir. 1996) (collcluding that a course of conduct that included,
among other things, severe beatings of plaintiff, repeated threats of death and electric shOCk,
sleep deprivation, extended shackling to a cot (at times with a towel over his nose and mouth and
water poured down his nostrils), seven months of eonfinement in a "suffocatingly hot" and

.

" Sp:tiQn 3(\»(2) of the TVPA defuies "mental pain or sulferiJlg" using substantially identical language to

section ZHQ{2)'S defmition of"srnrc mental pain onuftering."
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cramped cell, and eight years of solitary or near-solitary confinement,constituted tortlJre);
Mehinovic v. Vuckovtc, 198 F. Supp. 2d 1322, 1332...10, t345-46 (N.D, Ga, 2002) (concluding
Ullit a course of conduCt that included,·ampng other things, severe beatings to the genitals, head,
and· other parts ofthe body with metal pipes, brass knuckles, batolls, a baseball bat, and various
other items; removal of teeth with pliers; kicking in the face and ribs; breaking of bones and ribs
and dislocation of fingers; cutting a figure into the victim's forehead; hangingthe victim and

beating him; extreme limitations of food and water; and subjection to games of "Russian
roulette," constituted torture); Dali/Jerfi v. Republic a/Iraq, 146 F. Supp, 2d 19,22-23 (D.D.G.
2001) (entering default judgment against Iraq where plaintiffs alleged, among other things,
threats or"physical torture, such lIS cutting off ... fingers, pumng out , .. fingernails," and
electriq shocks to the testicles); Cieipp/a v. Islamic Republic ajIran, J1l F, Supp. 2d 62, 64~66
(D.D.C. -1998) (concluding that a course of conduct that included frequent beatings, pistol
. whipping, threats oflmminent death, electric shocks, and attempts to force confessions by
.playingRussian roulette and pulling the trigger at each denial, constituted tecture).

(2) 'lire meaning oj "severe physical pain or suffering."
The statute provides a specific definition of "severe·mental pain o~ suffering," sec 18
U.S.C.§ 2340(2), but does not detlnethe term "severe physical pato or suffering," The meaning
of "severe physical pain" is relatively straightforward; it denotes physical pain that is elctreme in
. intensity and difficult to endure. In'our 2004 Legal Standards Opinion, we concluded that under
S9me circumStances, Conduct intended tQ inflict "severe physical suffering" may constitute
torture·even if it .is not intended to inflict "severe physical pain," Id at 10, That conclusion
follows from the plain language of sections 2340-2340A. The inclusion of the words "or
suffering" in the phrase "severepbysical pain or suffe~(lg" suggests that the statutory category of
physical torture is not limited to "severe physical pain." See, ·e.g., Duncan v. Walker, 533 U.S.
167. 174 (2001) (explaini(1g presumption against surplusage).
"Severe physical suffering," however, is difficult to define with precision, ' A!s we have
previously noted, the text of the statute and the CAT, and their history, provide little concrete
guidance as to' what Congress intended by the concept of "severe physical suffering;" See 2004
Legal Standards Opinion at 1L We interpret the phrase in a statutory context whefe Congress
'expressly distinguished "~vere physical pain or suffering" from "severe mental pain or
suffering." Conseq\lently, we believe it a reasonable inference that "physical suffering" was
intended by Congress to mean something distinCl from "mental pain or suffering,"" WI!
presume that where Congress uses different words in a stalUie, those words afe intended to have
diff~nings. Se~, e.g., Bames;v. Uniftd Slale" 199 FJd 386>,~g9 (7th Cif. 1999)
C'Piffercnt language in separate clauses in a'statuteindicates Congress intended distinct
meantn s: . Moreover, .veo that Congress recisely defined "mental pain or suffering" in
sections 2340-2340A, it is unlikely to have intende to "iilioermine that careful dcfltiltlon by'--"---

,.
" Common dictionary definitions of "physical" support reading "physical suffering" to mean something
differem from mental pain or suffering. &e, e,g., American Heritage Diclionary ofthe english Language at 1166
(''Of orreiating 10 Uie body as distinguished from the mind or spirir); Ox/ordAmeric<lI! Dictionary and Lan!)llage
Guide at 748 ("of or concerning the body (physical er.erclse;physical education)").
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including essentially menta! distress within the separate category of "physical suffering.""
In our 2004 Legal Standards Opinion, we concluded, based on the understanding that
"suffering" denotes a "state", ot "condition" that must be "endured~' over time, that there is "an
,extended temporal elemenl, or at least an element of persistence" to the concept of physical
suffering in ~ctions 2340-2j40A. Jd. at 12 & n.22. Consistent with this analysis in our 2004
Legal Standards Opinion, and in light of stlUldard dictionary definitions, we read the word
, "suffering," whenused in reference to physical or bodily sensations, to mean a state or coilditio.n
of physical distress, misery, affiiction, or torment (usually associated with physical pain) that
pe.rsists for a significant period of time. See, e.g., Webster's Third New INternational Dictionary
at 2284 (detlntng, "suffering" as "tlte,state or experience of one who suffers: the endurance of or
submission to iUfliction, pain, Joss"; '''a pain endUred or a distress, loss, or injury incurred");
'. Random House Dictionaryoffhe EnglishLanguage 572, 1229, 1998 (2d ed. unabridged 1987)
(giving "distress," "misery," and "tormerit" as synonyms of "suffering"). Physical distress or
discomfort iIlat is merely transitory and that does not persist over time does not ,constitute
"pltysical suffering" within the meaning of the statute. Furthermore, in our 2004 J,egal
Standards Opinion, We concluded that "severe physiCal sufferi)lg" for purposes of sections 23402340A requires "a coi)dition of some extended duration or persistence as well as intensity" and
"is reserVed for physical distress that is 'severe' considering its intensity and dur~tion or
'persistence; rather than merely mild or transitory." Id. at 12:
We therefore believe that "severe physical suffering"under the statute means a state or
condition of physical distress;misery, affliction, or torment, usual\y involving physioal pain, that
is bOth extreme in intensity and significantly protracted in duration or persistent over time.
Accordingly, judging whether a particular state or cOndition may amount to "sevete physical
suffering" requires a weighing ofboth its intensity and its duration. The more painful or intense
is the physical distress tnvo!ved....:i.e., the closer it approaches the level of severe phySical pain
separately proscribed by the statute-the lesssignifica.nt would be the element of duration or
,persistence over time. On the other hand; depending on the circumstances, a level of physical'
,. This t<lnclllSion Is "infoto«! by lb. expressions of concern at the time the Senate gave Its advice and
C1lnsent t. the CAT .oout Ihe potential for vague~$ in'including Ule concept <If mental paiit or sutJ'ering as a
def~l~lIle!'t in any~inal prohil;itj!lU on I~,. Se~ e.g., ConY<l!flon ~$.a;nsl Torlure: Hearing Be/ore
the Senale Comm. On Foreign Refallon., LOlst Cong. 8, [0 (1~90) (prepared statement of Abraham Somer, Legal
AdViser, Depar1mcat of State: "The Conxention's wording ... is nol in·all respects as precise as We believe
---",.---.-.--".=~ecause_I!h~n]..requi=establistl!1ienlofcrimiJlal Pl'"alties lw<!erourdomestic law, we
must pay particular attentiOn 10 'the meaning and interpretation of its provisions, especiaUyconcemingthe standards
by which Ihe Convention will be applied as a malier or U.S. law...• [W]e prepared a codified proposal which· ..

'C1atiffOS"i!i'e ij<mfUuon·oTItlerna"pamaoo.~ii'g."}:iii.":lf15: l'6'(j)reparea!ll@iilel\t'15t~kRichliiil:'Thll'l:iaSic '

problem with the Torture Conveooon-<ine tllUtpermeates all our (X)ncems-is its itl!jlrecise definition of torture,
especially as that lenn is appUedlo actions which reslilt solely in ment>! anguish. This definitional vagueness
makeir it ve,rydoublfullhal U,e United Stales'can, consistent with Consti!ulional due process conStIaints, fulfill its
obligation Mder the Convention (0 adequately engralt'the definition ,oftorture into the domestic crintinallaw of the
United States."); i<i at 17 (prepared statement o[Marie Richard: • Accordingly, the Tonure Convention's vague
defmition concerning the mental suffering aspOct oftortuIe<annot be resolved by reference to established principles
, of intemaliortallaw. In an effort (0 overcome this unacceptable eJemenfofvagueness in Article I of the Convention,

we have proposed an understanding which defines severe mental pain constituting tortere with sufficient specificity
tQ ••. moot Constillltional due process requirements.").
'

distress or discomfort that is lacking in extreme intensity may not constitute ~severe physical
suffering" regardless orits duration--i.e., (Wenifit lasts for a very long period of time. In
defining conduct proscribed by sections 23.40-2340A,Congress estiililished a high bar.. The
ultimate question is whether theconduct"is sufficiently extreme and outrageous to warrant the
universal cOndemnation that the term 'torture' both connotes and invokes/', See Price v, Socialist
People's [./byan Arall Jamahiriya, 294 F.3d at 92 (inteIpreting the TVPA); if. Mehi/lovic v.
Vuckovic,198 F. Supp. 2d at 1332-41}, 1345-46 (standard met under tlie TVPAby a course of
conduct that ,included severe beatings to the genitals, head, and other parts of the body with metal .
pipes and various other items; removal ofteeth with pliers; kicking in the face and ribs; breaking
of bones and ribs and dislocation of fingers; cutting a figure into the victim's forehead; hanging
'the victim and beating him; extreme limitations of food and water; and subjection to games of
"Russian roulette"),
(3) The meaHing of "severe mental pain or suffering. "

Section 2340 defines "severe menta! pail) or suffering" to mean:
. the prolonged mental harm caused by or resulting from-

(A) the intentional infliction orthreatened infliction of severe
physical pat Ii or suffering;
(B) the administration or application, or threatened
administration orapplicatioll, of mind-altering substances Qr other
procedures calcUlated to disrupt profoundly the senses or the
personality;
.
(C) the threat of imminent death; or
(D) the threat that another person will imminently be subjected to
death, severe physical pain or suffering, or the administration or
application of mind-altering substances or'other procedures caJculated
to disrupt profoundly the senses orpersonality[.]
18 U.S.C. § 2340(2)' Torture is defined under the statute to include an aet specifically intended
to lnmet severe me,ntal paln or suffering, See id. § 2340(1).
'
An important preliminary question with' respeet to this definition is whether the statutory
. list of the four "predicate acts" in section 23~0(2)(A)-(D) is ex:clusive, We have concluded that
Co~j~e!1ded the .!ist ofprediC!lte acts III be exclusive-that is, iR satisfy the definition of
"severe mental pain or suffering" under the'Statute, the prolonged mental hann must be caused
by acts falling within one of the four statutory categories of predicate acts, 2004 Legal
S/QItdardHJpinivTrat1"J';'We reaehell tlds cptlcluslon.based Oi! tlwclea:rianguage-ofilieitatute;"""'which provides a detailed definition lhat includes four categories of pre<licate acts joined by the
disjunctive and does not Cllntain acatthall provisitmor any otherla:nguage suggesting that
additional acts might qualify (for example,language such as "including" or ~such acts as"). ld'"
;0

These four categorie$ of predicate acts "are members of rui 'associated group or series, , jusl,iiYing tile

infetenceUlatitems not mentioned wereexclu4ejl by dcliberate choice, notInadvertence." Barnhart)'. P.abody
Coal9c" 531 U.S, '149, 168 (2003) (quoting U"1I.d Stales v. Von", 535'U,$. 55, 65 (2002». See also, e.g.,
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Congress plainly considered very specific predicate acts, and this definition trac\;$ the Senate's
understanding concer!lingmental pain or suffering on which itil advice and consent to ratification
ofthe CAT was conditioned, The conclusion that the list of predicate acts is exclusive is
consistent with both the text of the Senate's understanding, and with the fact that the .
.understanding was required out of concern that the CAT's defuiition oftorture would not
.otherWise meet the constitutional req\liremenl for clarity in defining crimes, See 20M Legal
Standards Oplnfon at 13. Adopting an interpretation oftne statute tbat expands the list of
predicate acts for "severe mental pain or suffering'" would constitute an impermissible rewriting
of the statute and would introduce the very imprecision that prompted the Senate to require this
understanding as a condit;on·ofits advice and censent to ratification oftli.eCAT'
.
.

Another question is whether the requirement of~prolonged mental harm" caused by or
Jesulting from ont:'ofthe enumerated predicate acts isa separate requirement, or whether such
"prolonged mental harm" is to'be presumed any time one of the predicate acts oCCllrs. Although
it is possible to read the statute's reference to "the prolonge~ mental harm caused by or resutting
from" the predicate acts as creating a.statutory.presumption that each ofthe predicate acts will.
always cause prolonged mental harm, we Concluded in Qur 2004 Legal Standards Opinion that
that was not Congress's intent, since the statutory definition of~severe mental pain or suffering"
Was meant to track the understanding that the Senate required .a5 a condition to its advice and
consent to ratification of the CAT:
.
.
in order to constitute torture, an act must be specifically intended to inflict severe
pbysical or mental pain or suffering and that mental pain or suffering refers to
prolonged mental harm caused by or resulting from (1) theintentional'infliction or
threatened infliction of severe physical pain ·or suffering; (2) the administration or
aPl?llcation, or threatened administration or application, of mind altering
substances or other procedures calculated to disrupt profoundly the senses or the
personality; (3) the threat of imminent death; or (4) the threat that another person
will imminently be subjected to death, severe physical pain Of suffering, or the
a~ministfation or application of mind altering substances or other procedures
CalCulated todisrujlt profoundly the se~es or personality.

s: ~xec.lkP. No. 101-30 at 36.. As \ve. previously stated, "(w]e do not b.elieve that simply by

addr~ihe'woid 'the' i5efore 'prohinged haffu,' Congress intended amaterial change in the
definition of mental pain or suffering as articulated in the Senate's understanding to the CAT."
----~---.-:tOe4.f,ega1-St(jtldards.()pillien-aH~-1~{)e-(Miniti<)n-of-tGrtwe-emanates.il irectly..from..~ __ .._.. _ - .-...
article I of the [CAT]. The definition for' severe mental pain aJid suffering' incorporates tne
[above menlionedlundef5tanciing,'··&,R'ep,No;lOa.I07·,·at.5S.59{1993j(emphasis.added).
This understanding, embodied in the statute; defines the obligation undertaken by the United
States. Given this understanding, the legislative history, and the fact that section 2340(2) defines
"severe mental pain or suf(eiing" carefully in language very similar to the understanding, we
helieve that Congress did not intend to create a presumption that any time one of the' predicate
[...therman •. TalTant County /{arcclics IntelligenCe« Coordinafion Unit, 507 U.S. 163,168 (1993); 2A Nol1tlal1

.J. Singer, SfaMe. ami Statutory Consll1lClion § 47.23 (6th cd. 2(J()()). Nor do we see any 'contralyinaicatiollS" !hat
would rebut this inference. Voitn, 535 U.S; a165.

acts occurs, prolonged mental harm is automaticaHydeemed to result. See 2004 Legal Standards
Opinion at 13·14. At the same time: it is Conceivable that the occurrence of one of the prediCate
acts alonecoul<lrdepending on the circumstances ora·particular case; give rise to an inferenCe of
intent to cause prolonged, menW harm, as required .by the statute.
Turning to the question of what constitutes "prolonged mental harm caused by or

resulting from" a pr~icate act, we have concluded that Congress intended this phrase to require
mental "harm" that has some lasting duration. Jd. at 14. There is little guidance to, draw upon in '
'interpreting the phrase "prolonged mental harm, n which does nol appear in the relevant medical
Hterature. Nevertheless, ourinterpretation is consistent witn the ordinary meaning of the
statutory terms. First, the use of the word "harm"-as opposed to simpl y repeating "pain or
suffering"-suggests some mental damage or injury. Ordinary dictionary definitions of "harm,"
such as "physical or mental damage: injury," Webster's Third NI!l!' Intemallonal Dictionary at
,I 034 (emphasis added), or u[p]nysical orpsycho!ogical injury or damage," Amencan Heritage
Dicticmary of the English Language ar 825 (emphasis added), support tbis interpretation.
Second, 1,0 "prolong" means to "lengthen in li,me," "extend in duratioo," or "draw out,"
Webster's Third New International Dictionary at 18 J5, further suggesting that to be "prolonged,"
,the mental damage mast extend fOr some period of time. 'This damage need nat be permanent,
but it must be intended to. continue for It "prolonged" period oftime.'1 Moreover, under section
2340(2), the "prolonged mental har.m" must.be "caused by" or "resulting from" ane of the
enumerated predicate acts. As we painted out in 2004 Legal StaJIdards Opinion, this conclusion
is not meant to suggest thar, if the predicate act or acts continue for an extended period, ' "
"prolonged mental harm" cannot Occur until after they are completed. ld at 14-15 n.Z6. Early
occurrences of the predieate act could cause mental harm that could cOntinue-c-and becOme
prolonged-during the extended period the predicate acts continued to Occur. 'See, e.g" Sockie v.
Ashcroft, 270 F. Supp. 2d 596, 601-02 (B.D. Pa. 2003) (finding that predicate acts had continued
over a three-to-four-ycar period and concluding that "prcilonged mental harm' had occurred
during that time).
AlthouglI there are few judicial opinions discussing the question of "prolonged mental
harm," those caS.es that have addressed the issue are consistent with our view. For example, [n
.the TVPA case,ofMehindvic v. Vuckovic, the district court explained that:
" A1fuougil we do not suggest lhattt,e slaMeis Jlmlted to such<:as¢s, development of a menial disoroersuch. as post-traumatic stress disorder or pemaps chronic depresslon-<::ould constitute "prolongal mental b.anu."
S<e

~ClIJJJ'sychiatric Association,

Diagnoslieand SIttNs/ical Manual afMental Disorders 369-76. 463-68 (4th

iOOO), C'DSli!:jV-TRn ):' See also, e.g;~ [{eport ojthe Speci'iiJ Rapporteu,on fikt"re qnd Other Crue~ Inhuman
or Degrading Treatment or Punfshment;Ull. Doc. AJ59/314, at 14 (2004) ("The most common diagnoS/sof
ed.

psychiaJdQ§Jll!ptom, among torture swxivors is said!9 bepQst~traumalicstress disorder.")~ also Melin Basoglu
et at., Tormre and }.fental Heallh: A Researelt Overview; In Ellen ~lrity 01 a!. eds., TIre Mental Healih '
ConsequencesofTorlure 4849 (2001) (refetring to findings or higher rates of posl-traumatic stress dioorder in
,.SfU~i or ililllili'tfilt'\oftilt-e'sUfVI'Von);'Mlii1iI'Pl!fl(et ef <l:,PJjf1ilJlfJgtCiil 'Ejfa!lf ~f1)JfIQ"e. :JlIrEllr{flrfetrl'fitlldy of
Tortured and Non~Tortured Non ..Poli(ict.1l Prisoners, in Metin BaSQglu ed., Torture and'!ls Consequences: CfJrTerrt
TreatrnenlApproaches 77 (1992) (referring to findingso[ post-traumatic stress dioorder in torture swxivors), OMS
has advised thal-although:the abilUy to predict is impert'~-lh¢y would object to the initial or continued use of
any \echuiqueiftheir psychological assessment of the detainee ~ggested th;lt the use of the l!'Chnique might result
in PTSD, chronic depression; or other condition thaI could <X)nsti!Ut. prolonged. menial hann.
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[Th~ defendant] also caused or participated

in the plaintiffs' mental torture.
Meotal to.wre collsists of"proionged mental harm caused by or resulti.ng ftorn:
the intentional infliction or threatew:d infliction of severe physical pain or
suffering; ... the threat ofimminent death ...•" As set out above, plaintiffs
noted in their testimony that they feared that they would be kil led by [the .
defendant] during the beatings he inflicted or dUring games of "Russian r"ulette."
Each plaintiff eonti71Ues 10 suffer long-tenn p~ologlcal harm as a result o/the
ordeals they suffered at the hands ofdefendant and others.

I

198 F. Supp. 2d at 1346.(emphasis added,; first ellipsis inoriginsl). In reaching its conclusion,
the court notM that each of the plaintiffs were continuing to suffer serious mental harm even ten·
years after the eyents in question. See id. at 1334-40. In eacti case, these mental effects were
.continuingyears after the infliction of the predicate acts . .See also Sac/de v. Ashcrdjt, 270
F. Supp. 2dat 5!17~98, 601-02 (victim was lddnapped and "forcibly recruited" "u, child soldier
at the ~ge of 14, and. over· a periodofthree to four years, was.repeatedly forced to take mirootics
and threaten.ed with imminent death, all of which produced "prolonged menial harm" durin.g that
time). Conversely, in Villeda Aldana v. Fresh Del Monte Pfoduce,inc., 305 F.. Supp. 2d 1285
(S.D. Fla. 2003), the court rejected a claim under the TVPA brought by individual~ who had
~en held it gunpoint overnight and repeatedly threatened with death. White recognizing that
the plaintiffs bad experienced all "ordeal," the C9urt concluded that they had failed to show that
their experience caused lasting damage, noting that "there is simply no allegation that Plaintiffs
have suffered any prolonged mental harm or physical injury as a result oftileir alleged
intimidation." 1d. at 1294-95.
(4) The tt)eaning of "specifically intended. "
It is welt recognized that the term "specific intent" has DO clear, settled definition, and
that the courts do. not use it consistently. See 1 WayneR LaFave, Substantive Crimlfwl Law
'§ 5.2(e), lIt 355 & n.79 (2d ed. 2003). "Specific intent" is most commonly understood, however,
."to designate~ special mental element which is required above and beyond any'mental st~\e
required with respect to the aclus reus of the crime." Ed. at 354; see also Carter v. Uliited Siates,
. ·530 U.S. 255, 268 (2000) (explainio.gthat general intent, as opposed to specific intent, requires
"that the defendant possessed kilowledge [ooly] with respect to the actus reus of-the crime").
So~ suggest tl.\,tIt only it conscious d,llsire to produce the proscribed result constitutes
specific intent; others suggest that even reasonable foreseeability
suffice. In United States
v. BaiTey, 444 U.S. 394 (1980), for example; the Court suggested tliat, at least "[i]n a general

may

'.

~--.~- sense,"Tl1.ar41JJ,«~tent~requires·that'()tte'consci(llls1y~esir-e-thfH-6S\llt"""[d.-at 403.05

.

The Court compared the common law's mens rea coltCepts ofsp.eciflc intent and general intent to
.tTiii'!i1oaerpenal"Coae' SffWln'W'COi1cepts 'Ofacting:purposefull y,·and-aG({ng.knGwing!;y_ ..See id.
at 404-05. "tAJ person who causes a particular rcsult is said to act purposefully, n wrote the
~ourt, "if 'he consciously desires that result, whatever the likelihood ofthat result happening
from his' conduct'" Id at 404 (internal quotation marks omitted). A person "is said to act
knowingly," in contrast, "irhe is aware 'that that result is practically. certain to follow from his
conduct, whatever his desire may be as to that result. ... [d. (intet}1alquotation marks omitted):
Th~ Court then stated: "In a. general sense, 'purpose' corresponds loosely with the Common-law
concept Ilfspeeiflc ir)tent,while 'knowledge' CQrrespouds loosely with theC9ncept of general
.

.

.

,

r'

I

intent." ld at 405. In contrast, cases such as United Stales v. Neiswender, 590 F.2d 1269 (4th
Cir. 1979), suggest that to prove specific intent it is enough that the defendant simply have
"knowledge or, notice" that his act ~ould have likely resulted in" the proscribed outcome. ld. at
1273. "Notice," the court held, "is provided by the reasonable fot~eeability of the oa\Ural and
probable consequences of one's acts." ld

As in 2004 Legal Standards Opinion, we will not attempt to ascertairi the precise
,
meaning of "specific intent" in sections 2340-2340A. See id.:at 16-17. It is clear, hqwever, that
the necessary specific intent would be present if an individual performed an act and "consciously
desire[df that act to inflict severe physical or mental pain or sUffering. [LiEave"Substantive
Criminal Law § 5.2(a), at 341. Conversely, ifan individual acted in good faith, and. only after
.. reasonable investigation establishing that his conduct would not be expectoo toin1lict severe
physical or mental pain or suffering, he would not have, the specific intent necessary to violate
, .sections 2340·2340A.. Such an individual could beS<tid neither consciously to' desire the
proscribed result, see, e,g., Bailey,-444 U,S. at 405; nor to have "knowledge or notice" that his
, act ~'would likely have resulted in" the prosCribed outcome, Neiswender, 590 F.2d at 1273.
As we did in 2004 Legal Stdlldards Opillion, we stress two additional points regarding
speCific intent First, specific intent is distinguished from motive.' A good motive, such as to
protect national security, does not excuse conduct that is specifically intended to inflict severe
physical or mental pain or suff~ng, as proscribed ,by the statute. 'Second, specifip int¢nt to take
a given action can be found even ifthe actor would take the action only upon certain conditions.
, Ct, e.g., Hollaway v. United States, 526 U,S. 1: 1.1 {I 999) ("[AJdefendant may not negate a
proscribed intent' by requiring the victim'to comply with a condition the defendant has no right to
impose."). See also td. at 10-11 & 00.9-12; ModelPenal Code § 2.02(6). Thus, for example,
,the fact that a victim might have avoided being tortured by cooperating with, the perpetrator
would not render pennissible the, resort to conduct that would otherwise constitute torture under'
the statute. 2004 Legal Standards Opinion at [7.'"

m.
In the discussion that follows, we will address each oflne specific interrogation
. techniques you have described. Subject to the understandings, limitations, and S<tf1.iguards
disCiussed herein, including ongoing medical and psychological monitor1Qg and team intervention
as necessary, we conclude that the authorized use of each ofthese techniques, considered
individually, would not violate the. prohibition that Congress has adopted irisections 2340234~J:l!l:s.c~)Qc!usi9"n is straightfOrward i¥ith resp~t to all but tw.$!.ofthe tec!uiiques. Use of
sleep deprivation as an enhanced techn.ique'and use of the waterboard, however, involve more
substantial questions, with the waterboard present,ing the most sul1stantia! question. Although we
-,-'-"~-~- """'conClmlc"trnrttl1e'me-oftlrese"tectUliqocS' as we undmtal1lhMltl ~lId-subj'ect'tb-t!reiit)tilatiolls
you have described-would not'violate the statute, the issues raised by these two techniques
counsel great catltitm·trrtlletruse;·ttlellRltrrg-bbtn weftil'anhefenc:e-((j tlreitmitatiurrs'and '
" The Crimina! Division of the Dcp:utm¢l1t of Justice has r";'iewed this memorandum and is satisfied that
our geneml interpretation of Ole legal standards under sections,2340·2340A is consistent willl its ",,"currence in the
2004 !.egal Standards Opinion.
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restrictions you have described and also close' and continuing medical and psychological
monitoring.
.
Before addressing tbe application of sections 2340.2340,A to the specific techniques in
question, we nOlecertain overall features of the CIA's approach that are s.ignificantto Ollr
conclusions, Interrogators are trained and certified ina course that you have infornied us
currently lasts approximately four weeks. Interrogators (and other personnel deployed as part of
this program) are required to review and acknowledge the applicable interrogation guidelines.
See Confinement Guidelines at 2; Interrogation Guidelines at i ("The Director,.DC!
Counterterrorist Center shall eOS\lre that aU personnel rlir~r.flv
persons detained pursuant to the authorities set forth
have been appropriately· screened (from the medical, psjiCIii51Qigtclirino
have reviewed these Guidelines, have received appropriate
in their .ilT\plementation, and
have completed the attached Acknowledgement."). We assumeth;lt ali interrogators are
adequately trained, that they undemand the design and purpose of the interrogation techniques,
and that they wHl apply the techniques in accordance with their authorize,<! and intended use,
In addition, the involvement of medical and psychological personnel in the adaptation
and application orthe established SERE techniques is particularly noteworthy for purposes of
our analysis" Medical personnel have been involved in imposing limitations on-and requiring
changes to--certajn procedures, particularly the use of thewaterboard:< We have had extensive
" As note<! above, each of th<!Se techniques bas been adap\eci (altholljlhin !Onte cases with significant
'modifications) from SEREiIainirig. Through yow: consultation willi various individaals responsible for ~h
training. you have leamed facts relating to 'exp<:!ienrewilh Mm, whiCh you bave reported 10 P&. Again, fully
r«x>gni7ing the limitations of reJian"" on this experience, youllav. adviS«! u,that these techniques bave been used
.'"Icments of a course of training without any reported incidents o f p r o l o
. 'n _ ·• .
physical paln, inJUry, o<suffering. Willi tespectto the psycliological impa
[the
SERB school advised that during his thr<:<: and a M1fyears in th:it positi'ltI,M ned 10,000 &tudeIlts, on ytWo oC
'whom dropped out following use of the techniques, Although on rue occasions il\ldonlS temporarily postponed .the
're~ndei of (he .tran;ing and re:ei~ed .psy.chological counseling,we unders~ were able 10
:fimsh tlle program WIthout any Indication ofsubSC<\oent mental he3lthelfects.~lo has'had over
ten yeaI;l experience willi SERE trniniilg, told you that he was not aware of any indivlduaIswho.completed tile
. progrJlIll suffering any adverse mental health etfecls (though he adviS«! of oM ~who did no( complete the
truning who bad an adverse tnOntai hcillth reaclion that lasted two hours and~
~entand "'th nofurtllef symptoms reported). [n.addition, \lI~
~no bas bad exporieno:: with all of the techniques discusS«! herein, bas advised that !he ~ of \lies<
procedures bas nol resulleci in any reported instances of prolonged mental"hami and very few instances of immediate

~-.-,--.arutwn1jiorary"<lV~yth<llogi<;al !<:sp(j=wtht1Ialnl~6;8~9cstudenl$itrldN'o-SEllE'training.fr<lm-----

1992 Uuough 200 J, onlyO.l4 % were poned from the program for PSYchological reasons (specifically, although
.4,3r.IUld.SQrn"GOnL1Gl,wJth.psychology.se~!W$.wijl)_w.cl1mQ(ac!Jt\.ii.Clwitl!~w
from the program). We understand Ulal th~xpressed confidence-based on
deb~eling of students and allier information-that the·trainlt1&' did not Cause any loltg·term psych<Jlogica! harm and
that if there are any long-term psychalogie3l effects of die training at aU, they "are e<:r1JlJnly mnlal."

,. We note th:it this involvement of m«lical personnel in designing rueguards for, and in marutanng
implementation at; the procedures is • significant differeno:: from eadier uses of the ttclIDiques catalogued in the
Inspector Generll1's Report .&e fa Report at 2111.26 ("OMS was neither Consulled naf involved in the tnitial
analysis of the risk and benefits af[enhanced tnierrogation teclmiquesJ, nOf provide<! with.tl1O CIS reporteitedin
the OLe opinion [theln/mogaliM Memorandum]."). Since Ollll time, based on commeots from OMS, additional

constraints have been irn~ on use of the teclmiqUe5.

.

meetings with the mooicalpersonnel involved in monitoring the use ofthl'se techniques. It is
clear that they have carefully,worked to ensure that the techniques do not result in severe
physical or mental pain or suffering to the dctainees." ~edicar and psychological personnel
evaluate each detainee before the use of these techniques on the detainee is approved. 'and they
continue to monitor each detainee throughout his interrogatioll alld detentiolL Moreowr.
medical personnel are physically, present throughout applicaiion of the waterboard (and present
· or otherwise observing the use of all tecllluques that involve physical contact, as discussed more
.fully above). and they carefully monitor detainees who are undergofng sleep deprivation .or
dietary manipulation. In addition, they regularly assess both the medical literature and the
experience with detainees.'" OMS has specifically declared·t~at '~[m)edical officers must remain
·cogniza.nt at all times of their obligation to prevent 'severe physieal'or mental pain or suffering.'''
'. OMS Guidelines at 10. In fact, we understand that medical and psychological personnel have.
.discontinued the use oft<:<.:hniques as. to a particular detainee when they· beHeved he might suffer
· sucbpain or suffering, and in certaininslances, ,OMS medical personnel have not cleared certain
detainees for some--<:Jr any-techniques based on the illitial medical and psychological
aSsessments. They have also imposed additional restrictions ontne use of techniques (such as
.. the waterboard) in order to protect the safety of detainees. thus reducing fUrther the risk of severe
pain or suffering. You have iilformed .us that they will continue to have trus role and authority.
We assume that all interrogators understand the impOrtant role and aUllionty of OMS personnel
and will cooperate with OMS in the exercise of these duties.
. Finally, in sharp contrast to those practices universally congemned as torture over the

· centuries. the techniques we consider here have been carefullY eVlllualedto avoid causing severe
paio or suffering tei the detainees. Ail OMS 'has described these techniques as a group:

lnall instances tile general goal of these techniques is a.psychological impact. and
not some phy'sical effect. wlth a specific goal of"dislocat[ingj [the detain~' s]
expectations regarding the treatment he believes he will receive...." The more
physical techniques are delivered in a manner carefully limited to avoid serious
.pain. The slaps. for example, are designed "to indure shock, surprise, and/or
humiliation" and "not to inflict physical. pain that is severe or lasting."

'-~-We are,l!1indfubthat, hJstoncaUy,·medica1persoM!'l have sometilhes been used to enhance, not prevent,

,

. tortwe-for example, by k~ping. torture victim alive and coDSGious '" as. 10 extend his suffering. It is absolutely
clear. as you have infonned us and as our own dealings with OMS personnel )lave confirmed, fllat the involvement

'.
.
-,,-...-'_._'---offlMSisintemled~ihe1letainces-arnl1tO(,t<rextend1lrin=sewi(t{)r-stt!fcrfugC1\~-the-eM8------·
Guidelines explain, "OMS is responsible for assessing and It1Qnitoring the health of all Agtnq detain~ subject to
'enI!;m.~.i!\(wqg!ti9.iiI\'£.~"a,f~r~llIl.tlliUh~@lh2.~.ll.~~9!.\..~Jli~.~!\!1fll~~.
would nO! 1>< expected (0 cause serious or permanent lwnt" .OMS Guidelines at 9 (footnote omitted).

'" To assist in monitoring experienccwitb Ule detainees, we imdorstand thatthcrc is regular rcpocting on
.medical and psychological experience with the use of these techniques on detainees and fllat there ar~ special
instructions on documenting experience with sleep deprivation and the watcrooard. See OMS GuIdelines at 6-7. 16.
20.
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With tbis background, we tum to the application of sections 234\J-2340A to each oflhe
specific interrogation techniques.

1. Dietary manipulation. Based on experience, it is evidellt that this technique is not ,
expected to cause any physical pain, let alone pain that is extreme in intensity. :The detainee is
,ClIfefully monitored to ensure that he does not suffer acute weight loss or any dehydration.
Further, there is nothing in the experience of C<!loric intake at this level that could be ex:pected to
cause physical pain. Although we do not equate a person who v\lluntarily enters a weight-loss
program with a detainee subjected to dietary manipulation as an interrogation ,technique, we
beUevethat it is relevant that several commercial weight-loss prograins available in the United
'States inv\llve similar or even greater reductions in caloric intake. Nor could this, technique
·reasonably be thought 10 induce "severe physical suffering." Although dietary manipulation may
cause some degree ofnunger, such an experience is far frOI,n extreme hunger (let alone
starvation) and cannot be expected (0 amount (0 "severe physical suffering" under the siatute.
The Caloric levels are set based on the detalnee'sweigbt, so as to ensure that the detainee does .
, not 'experience extreme hunger. A3 noted, many people participate in weight-loss programs that
involve s\milar or more stringent caloric limitations, and, while such participation cannot be
equated with the use of dietary manipulation as an interrogation iechnique, we believe thatthe
ex:istence of such programs is relevant to whether dietary manipulation would causo "severe ,
physical suffering" within the meaning of sections '2340.'2340A. Because tbere is no prospect
thatlhe technique would cause severe physical pain'or suffering, we,cOnclude that the authoriied
use of this technique by an adequately trained interrogator could not reasonably be eonsid,ered
specifically intended to do so.
This technique presents no issue of "severe mental pain or suffering" within the meaning
of sections 2340-2340A, because the use oHllis technique would involve noqUlilifying predicate
act, .The technique,does not, for example, involve "the intentional il\fliction or threatened
infliction of severe physical pain or suffering," IS'U.S.C. § 2340(2)(A), or the "application
'... of ... procedures'caloulated to disrupt profoundly the senses orthe personality," id.
§ 2340(2)(B). Morecver, there is no basis to believe that dietary manipulation co~ld cause
"prolonged mental harm." Therefore, we ,conclude that the authorized use ofthis technique by
an adequately train,ed interrogator could nol reasonably be cOnsidered specifically intended to
cause such harm."
".'
.:.~.,...-ry;

.r:"

.
2. NUdity. We understand that nudity is used as a't~que to create psychological
~-----disoomfert,-RGt-to-int!ict-ar+l'-Pby.. i~al-pain.or-"uffering-You1l=JnfQaned us that during the

. use ofthis technique, detainees are kept in locations with ambient temperatures that ensure there
"

is-·n(j..f;~reat,to4hoir-health" ,Speciftcal!¥.,-this.techniqu,e~w.o)lld.llll1_p!}.llll1!lIg.Y.llr.l,JiU~J1)'p-ergmres

below 68'F (and is unlikely to be employed below 75'F). Even if this technique involves some '
physical discomfort, it cannot be said to cause "sufferiiig" (as we have explained the term
31 In Irelandv. United Kingdom, 25 Eur. Ct. RR (ser. A) .(1918), ~ European Court of Human Rights
Concluded by a vote ofl3-4 that a reduced diet, even in conjunction with a number of other lec!miques, did not
amount to "torture," as defined in ~ European Convention on Human Rights, 'l'he reduced lIi?t U,ere consisted of
one "round" of bread and a pint otwater every six hOUlS, see {d., separate opinion of Judge Zclda, Part A. The

duration of the reduced diet in that

= is not clear.
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above), let alone "severe physical pain or suffering," and we therefore· cOnclude that its
authorized use Dy an adequately trained interrogator could not reasonably be considered
specifically intended to do so. A1thougb some detainees might be huiniliated by this technique,
eSpecially given possibJe cultural sensitivities. and the possibility-ofbeing
by female
· officers, it cannot constitute "severe meirtal pain or sutfering" under the statute because it does
· not involve any ofthe predicate acts specified by Congress,

seen

3'. Attention grasp. The attention grasp involves no physical pain or suffering forthi:
detainee and does not involve
predicate actfor purposes of severe mental pain or suffering
·under the statute. A.ccordingly, because this te~hnique cannot be expected to cause severe
· physical or mental pain.or sdffering, we conclude that its authorized use by an adequately trained
interrogator could not reasonably be considered specifically intended to do sO.

any

4. Walling. Although the waUing technique involves the use of considerable force to
.. push the detainee against the wall and may involve a large number of repetitions incertaincases,
we understand that the faise wal! that is u.sed is flexible and that this technique is not designed to,
and does not, cause severe physical pain to the detainee.· We understand that there may be some
'pain or irritation associated with tbecoJlar, which· is USIld to help avoid injury such as whiplasn
to t~ detainee, bilt that any physical pain associated with the use of the collar would not
approach tlie level of intensity needed to constitute severe physical pain. Similarly, we po not
believe that the physical distress caused by this technique or the duration of its use, even with.
mUltiple repetitions, could amount to severe physical suffering within the meaning of sections
2340·2340A. We understand that medical.and psychological personnel are present or-observing
during the use oftbis technique (as with aU techniques involving physical contact with a
detainee), and that any member oftbe.team or the medical staff may intercede to stop the use of
the technique if it is being used ·improperly or ifit appears that it may cause injury to the
deiainee. We also do not believe that the use of this technique would involve a threatof
infliction of severe physical pain or SUffering or other predicate act for purposes of severe mental
pain or suffering under the statute, Rather, this technique is designed to shoCk the detainee and
disrupt his expectations that he will nOlbe treated forcefully and to wear down his resistance to
intelTogation. Based on these understandings, we conclude that the authorized use of this
technique by adequately trained interrogators cOuld not reasonably be considered specifically
intended to cause severe physical or mental pain or suffering in vioiation of sections 2340·
2340A."
5. Fcrcial hold. Like the attention grasp, this technique involves no physical pain or
suff<ll1it!t1ffiudoes not -involve any predicate,aetfor purposes of severe mental pain or suffering.
· Accordingly, we conclude that its authorized use by adequately trained interrogators could not

It

Infnlerrogation Memorandum, we did no! desmbe the walling tcchnique as involving the number of

··-.···-repetitioo:s1hat'We"'Understand'l!l.'l.y1Je"applied:·~Gor3dvice'WitlITespect10'walling"ilrth..1iresent·memomndum·is··

.

specifically based on the understanding that tile repetitive use'ofwalling is intended only to mClease the draIJIa and
· shock of the teclurlque, to wear do\;n the detainee's tcsistanoo, and to disrupt expectations that he Will not be treated
withforce, and that-ouch use is not Int<nded to, and does not in fact, cause severe physical pain to tl,e detainee,
Morwver, our advice specifically assumes that \he use of waiting will be stopped if there is any mdication UUl the
use of the technique is or may be ""using severe physical pain to • detainee.
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reasonably be considered specifically futended to cause severe physical or mental pain or
suffering.

6. Facial slap or insult .slap. Although this technique involves a degree of physical pain;
the pain associated with a slap to tbe face, as you have described it to us, could not be expected
to constitute severe physical pain. We understand that the purpose of this technique is to cause
shock; surp'rise, or huntiliation, not to inflict physical pain that is severe or lasting; we assUme' it
wilJ be used accordingly. Similarly, the physical distress that may be caused by an abrupt slap to
the face, even if repeated several times, would not constitute an eldended state or condition of
physical sufferil1g and also would not likely involve the level of intensity required for severe
. physical suffering under the statute. Finally, a facial slap would not involve a predicate act for
purpose~ of severe mental'painor suffering. Therefore: the authorized use of this technique by
adequately trained interrogators could not r.easonably be considered specifically intended to
cause severe 'pbysicalw mentat pain or suffering in violation of sections Z340-2340A."
7. Abdomillal slap. AlthOugh the abdominal slap technique might involve some minot
physical pain, it cannot, as you have described it to us, be said to involve even moderate, let
alone severe, physical pun or suffering. Again, because the technique caO)1ot be expected to
cause severe.physical pain oc..suffering, we conclude that its authorized use hy an adequately
trained interrogator could not reasonably be considered specifically intended to do so. Nor could
it be considered speciflca11y intended to cause severe mental pain or suffering within the
. me.1l1ing ofsections 2340-2340A, as none of the stitutory predicate acts would be present.
8. Crampedconfinemenf. This technique does not involve any significant physical pain
or suffering. It also does not involve a predicate act for purposes of severe mental pain or
suffering. Specifically, we do not believe that placing a detainee.in a dark,cramp.ed space for the
limited peri6doftimeinvolved here could reasonably be cO'nsidered a procedure calculated to
. disrupt profoundly the senses so as to cause prolonged mental harm. Accordingly, we conclude
that its authorized' use by adequately trained interrogators could not reasonably be considered
specifically intended to cailse severe physical or mental pain or suffering in violation of sections
2340-2340A.

9. Wall standing. The wall standing technique, as yOil have described it, would not
within-t1iemeafling oftnestatute. It also·cannot be expected to
cause severe physical. suffering. Even if the physical discomfort of muscle fatigue associated
-=-_~ __wjth.J/.laILsbndjng might be..s.ub.stanthl,~Jl~derstand thaUhe duration of the techlli!!ue is selflimited by the individual delainee's abllilyto sustain the position;. thus, the short duration anne
.......dis.oomfutt~a.ns.thaUhis.t~hnllj!J.\lW.QllhtAQt.M.~XP..\l.Q.t~il.1!l.!iJlJ1~.?IligguW..ll9JJ~gJf.a.91Y ...
be considered specifically intended to cause, severe physical suffering. Our advice also assumes
that the detainee's position is not 'designed to produce severe pain that might result from
contortions or twisting ofthe l>o~y, but only temporary muscle fatigue. Nor does wall standing
inv~Vere physicatpain

" Our advice about both the facial stap and the abdominal Slap assumes that the interrogators will appiy
U,Ose techniques as designed and wiU not strike the doWn"" with excessive force or repetition in a nWmer that
might result in severe physical pain.

p
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involve any predicate for purposes of severe mental pain or suffering. Accordingly, we
.conclude tbatthe authorized use ofthls technique by adequately trained interrogators could not
. reasonably be consideredspeelficaUy intended to cause severe physical or mental pain or
suffering in violation of the statute.
. 10. Stress positions. Forthe same reasons that the use of wall standing would not violate
the statute, we conclude tbat the authorized use of stress positions such as those described in
Interrogation Memoranilum, if employed by adequately trained interrogators, could not
reasonably be considered specifically intended to cause severe physical or milntal pain or
.suffering in violation of sections 2340·2340A. As with WaU standing, we understand that the
duration of the technique is self·limited by the individual detainee's ability to sustain the .
position; thus, the short duration ofthe discomfort means that this technique woUld not be
expected to cause,and.could nOt reasonably be considered speeifically intended to Cause, severe
physical suffering; Our adVice alsO aSSUmes thai: str.eSs positions are not designed to produce
severe pain that might result from contortions or twisting of the body, but only temporary muscle
fatigue.'" .
.
..
.

11. Water dauslng. As you have described·i! to us, water dousing invol yes dousing the
detainee with water from a container or a hose without a noZzle, and is intended to wear him
down both physically and psychologically. You have inrormed us that the water might be as
cold as 41°F, though you have further.advised us that the water generally IS not refligerated and
therefore is unli.kelyto be less than 50°F. (Nevertheless, for purposes of our analysis, we will
assume that water as cold as 41°F might be used.) OMS has advised that, based on the extenSive
experience in SERE training, the medical literature, and the experience withdetainces to date,
water dousing as authorized is not designed or expected to cause significant physical pain, and
certainly not severe physical pain. Although we understand that prolonged immersion in very
cold water maybe phYSiCally painful, as Mte9 above, t~isjnterrog1ition t~chnique does not
involve immersion and a substantial margin of safety is built into the time limitation on the use
ofth<\ CIA's water dousing teehnique:-use of the te'chniquewithwater of a given temperature
must be limited to no morethan two-thirdsofthe time in ""liich hypothermia could be expeeted
:to occur from total immel'sioh in water orthe same temperature." While being cold can involve
physical discomfort, OMS also advises that in tlieir professional judgment any resulting .
discomfort Is not expected to be intense, and the duration is limited by specific times tied to
.. A stress position that involves :ruch contortion or. twisting, as well as one held for so lo.g that it could
.not ~i' at proouclng tempomy·muscle fatigue, mightraise more substmtual questions Wlder the stalute.
Cj AI17IY Field Manual 34·S2: Int!lIigenco Interrogation at l-8 (1991) (indicating'that "[floret;,g an indlvidual to
stJIrtd, sit, or kneel in abnormal positions for prolonged perio<ls oClime" may constitute."(orture" within the meaning
---.-,of..ne1fbird""cnc"';€ooverttion's-requl:ret1mnrtlM "Vq~ pil)'SWllllF1ileilCll tOrtUre, nor any otht:rlOrm ofewcw""n,'---ltUty be inflicted on prisoners of war," but not addressing 18 U.S.C. §§ 2340-Z340A); United Nations General
•. ~m!iJ.Y"J!.~Ei!:tilf:tb~lIfFlqJJ1.Q/!I!9l:lg1l1:PA:rJLI;iY{c'Md£ilher-0:u.eJ.lnbuman:Or..D.gr<lding..xr.ealment,Qr, ...
Punishment, U.N. Doc. N5911S0 at6 (~pt, 1, 2004) (suggesting thal "holding detainees in painful and/or stressful
positions" might in C<lrtain circumstances be chaJacterized aSlorture).·
.
<I Moreover, even in the '~lreillely Unlikely ev~nt that hypetltenni. set in, WIder the circumstances in
which this teclmique is used-iru;luding close medical supeIVision and, ifh=ssary, medical attention-we
understand that !he detainee would be expected to recOver fully and rapidly.
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water temperature. Any discomfort Clluscdby this, toohnique, therefore, would not qualifY as
"severe pbysical suffering" within the meaning of sections 2340.2346A. Consequently, given
.that there is no elCpectatioll that ollie tecltnique will cause severe pltysical pain or suffering when
properly used, we Conclude that the authorized use ofthis technique by an adequately trained
interrogatoc could nQt reasonably be considered specifically intended'to cause these results.
With respeCt to mental pain or suffering, as you have described the procedure, we do Dot
believe that anyoftbe four statutocy predicate acts necessary for a possible finding of severe
mental pain or suffering under the statute would be present. Nothil!g, foreil:ample, leads us to
believe that the detainee would understand the procedure to constitute a threat of imminent
death, especially given that care is taken to ensure that no water will get into the detainee's
.mouth or nose. Nor would a detainee·reasonably understand the prospect 'of!:>eing doused with
cold water as Ihethreatened infliction or severe pain. 'Furthermore, even were we to conclude
.that there could be a qualifying predicate act" nothing suggests that tlie, detainee would be
.expected. to suffer any prolonged mental harm asa result of the procedure. OMS advises that
,there bas been no evidence o,r such harm in thtl SERE training, which utilizes a much more
, extreme techni~ue i.nvo!ving total immersion., The presenee of psychologi~s who monitor the
:detainee's mental condition makes such harm even more unlikely. Consequently, we conclude
that the authorized use of the technique tiy adequately trained interrogators could not reasonably
be considered specifically i,ntended to cauSe severe mental pain or suffering within the m,eaning
of the statute.
The fIlcking technique, which is subject to the same'temperature limitatiol)s2s water
dousing but would involve sulistantiaHy less w;\ter, a/orflori would not violate the statute.
, 12. Sleep deprivation. In the Inferrogatlon Memorandum, we concluded .that sleep
deprivation did not violate sections 2340·2340A. See id. at 10, 14·15. This question warrants
further analysis fQr two reasons. ,First; we did, not cOnsider the potential for physical pain or
suffering reSulting from the :ihackling used to keep detainees awake or any impact from the
diapering oftne detainee. Second, we did not address the possibility of severe physical suffering
that does not involve severe physical pain.
.
'
. '
Under the limitations adopted by the CIA, 'sleep deprivation may not exceed 180 hours,
which we understand is approximately two·thirds of the muimum recorded time that humans
hav~~th9ut s\ee2 for PUljlOses9fmeqjcai study, asdiscussedJlelow," Furthermore, any
detainee who has undergone 180 lioursof sleep deprivation must then be allowed to sleep
without interruption for at least eight straight hours. Although we understand that the CIA's

,

--:--="=,,,~"""-cguidelines-would-aHew-anoth=essi6n"()fcslrep-deprivatj.o~esincafteMlle-detaineeilas-g<ltten----

<, The [G Repart desctiberlthe maximum allowable period ofsleep .deprivationilt tha! time as 264 hour. or
, 11 days. Se. 10 Report at t5. You have infonne<l us that you h.ive sinceestabIishe<lalimi! ofl80 hours, that in
ract no detainee has been subjoqe<l (0 more Ulan ISO hours of sleep d~rivati,on, and that 61~p deprivation will
rarely exceed 120 hours. To date, only Utree detaine<s have been 6Ubjecte<l to sleep deprivation for more than ~6
hours.
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at least eight hours ofunintenupted sleep following 180 hours of sleep deprivation, we will
·evaluate only one application of up to 180 hours· of sleep deprivation."
We understaod from OMS, and from ourreviewofthe Uterature on the physiology of
·sleep, ·that even very elltended sleep deprivation does not cause physical pain, let alone s.evere .
phy~ica! pain." "The longest studies ofsleep deprivation in humans ... [involved) volunteers
[whoJ were deprived of sleep for g to 11 days .... Surprisingly, little seemed to go wrong with
the IiUbjects physically. The main effects l~y with sleepiOess aod impaired brain functioning, but
·even these were no great cause for concern." James Horne, Wily We Sleep: TIle Functions oj
Sleep;l1 Humans and Other Mammals 23.24 (1988)("!l1ly We Sleep») (footnote omitted). We
note that there are important differences between steep deprivation an interrogation te<lhnlque .
used by the CIA and·the controlled experiments documented in the literature. The subjects orlhe
experiments were free to move abOut· and engage in nolJtlai activities and 'often led a "trimquil
existence" with "plenty of time wr relaXation," see iii. at 24, Whereas a detaineein CI!\ custody
would·beshackled and prevented from iuoving·freely. Moreover, the subjects in the experiments
often increased their food consumption durins. periods of extended sleep loss, see Id. at 38;
whereas the detainee undergoing interrogation may be placed on a reduced-calorie diet, as
discussed ab9ve. Nevertheless, we understand that experts who ha.ve studied s[e~pdeprivatioil
· have cOncluded tllat "[t]he most plausible reason for the uneventful physical findings I)'ith these
human beings is that ... sleep loss is not particularly harmful." Jd at 24. We understand that
this Conclusion does not depend on the ellteni of physical movement or exercise by the subject or
whether the subject increasilS his food consumption. OMS medical staff members have also
informed us, based on their experience with detalnees who have undergone elltended steep
deprivation and their review o(the relevant medical literature, that extended sleep deprivation
does not caus~ physical pain. Although edema, or swelling, ()fthe lower legs may sometimes
develop as a result oi'the long periods of stanqing associated with sleep deprivation, we
understand from OMS that such edema is not painful and·will quickly dissipate'once the subject
isremoved from the standing position. We also understand that if any case of significant edema
develops, the team wi!! intercede to ensure. that the detainee is moved from the standing position
and that he receives ,any medical, attention necessal:y to relieve the. sWelling and allow the edema
to dissipate. For these reasons, we conclude that the autllOrized use of extended sleep

as

~-~notO'l al)ove.~we are not concludinj; $Itadditiooal use of sleep dep.dYati~n, "bjm to close and
careful medical supervision, would violate the >1atute,but at the'present time we express no opinion on whether
additioro! sleep deprivation wOUld be consistent with sections 2340·2340A.

" Alth<iUgh Sleep dipmation is not itself physic;illy pailifu~ we uf!CIetttand that some $t\J(lies have not&l
thaI extended totAl sleep deprivation may have the effect of ieducing toleran« 10 some fulin' of pain in ",me
.. ··'SUbjeets,··See;'"e:g:;l3:-K-undermann;'ef-al:;-8leep..eeprlvalion71;UCcfs'HIennal·Pairr1"iJrnhoIds·orr/·nol.. ·•· .. ·
.somatosensory Thresholds in Healthy Volunleers, 66 PsychosOmatic Mod. 932.(2004) (finding a significain

decrease in heat pair!. thresholds and some decrease in cold pain thresholds after one night witholil sleep); S.•Hakki
Onen, ot aI., The Efficts a[Toro! Sleep Deprivation, SeleCtive Sleep Inletruplion and Sieep Recoyery on Pain
Tolerance Threslloldsin Healthy Sub/eels, io J. Sl..,p R=r<:b 35, 41 (2001) (findinj;. >1alistically significant drop
of 8·9% in lolemqcc tlu¢sho!ds for mechanical or pres.sUre pain alter 40 hours); id. at 35-36 (discussing GU,CC
studies). We will discuss the potential irt(elactions between si..:p deprivation and other interrogation re<:bi1iques in
the separate memorandum, to which we referred in footnote 6; addresslUg whether the combined use of t:eltain
techniques is consistent with the legal requiIements of sections 2340.2340A.
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deprivation by adequately trained interrogators would not be eXpected to cause and could not
reasonably be considered specifically intended to cause severe physical pain.
In addition, OMS personnel have informed us thai the shackling of detainees is not
designed to and-does not result in significant physical pain. A detainee subject to sleep
deprivation'would not be allowed to hang by his wrists, and we Ullderstand that no detainee
,subjected to sleep deprivation to date has been allowed to hang by his wrists or has otherwise
suffered injury." Ifn!)Cessary, we understand that medical personnel will intercede to prevent
any such injury and would require either that interrogators use ~ different method to keep the
detainee awake (such as through the use of sitting or horizontal positions), or that the use ofthe
technique be stopped altogether. When the sitting position is used, the detainee is seated on a
small stool to which he is shackled; the stool supports his weight but is too small to let the
detainee balance himself and fall asleep. We also specifically understand that the use of
shackling wi\hhorizontal sleep deprivation, which has only been used rarely, is done in such a
way as to ensure that there is no additional stress on'the detainee.' s arm or.leg joints that might
force the limbs beyond natural extension or create telision on any joint. Thus, shackling cannot
be expected to result in severe physica1l'ain, and we conClude that its authorized use by
'adequately trained interrogators could not reasonably be considered specifically intended to do
so. Finally, we believe ,that the use <if a diaper cannot lie expected to-and could not reasonably
be considered intended to-result in any physical pain, let alone severe physica1pain.

Although it is a more substantial qu~ion, particularly given tne imprecisidn.in the
statuto!}, standard and the lack ofguidance from the courts, we also conclude that extended sleep
deprivation, subject to the limitations and conditions described herein, would not be expected to
cause "severe physical suffering." We understand that some individuals who undergo elctended
,sleep deprivation would likely at some p·oint elCperience physical discomfort anddlstress. We
aSSume that some individuals would eventually feel weak physically and may experience other
unp.leasant physical sensations, from prolonged futi'gue, inchlding such symptoms as impairment
to coprdinated body movement, difficulty with speech, nausea, and blurred vision. See Wlo' We
Sleep at 30. In addition, ·we Ullderstand that extended, sleep deprivation wilr often cause a small
.drop in body temperat.ure, see it!. at 31, and we assume tha,i such a drop in boqy temperature may
also be associated with unpleasant physical sens·allons. Wealsoassumethat any physical
discomfort thatmigh! be assoCiated with sleep deprivation wouln fikely increaie, atleast to a
, poim'j'thfflnger the subject goes withoutsJ~ep. ThQS, on theseasS)!.lJIptlons, it may be the case
that afsome point, for some individuals, the degree of physical distress experienced in sleep
deprivation might be substantial. <Ii '
, '
" On the other hand, we.understand'from OMS, and from the literature we have reviewed

'ontlie pnyslOlogyofsleep;ttiiiffuallftn:lliVIdirnlslifaytOlUat£'eJttemledsleep'deprivatkm·well
•
" ~udes a total of more than 25 del2inees subjected to at least wme period of sleep deprivation.
&eJanuary ____""at 1·3.

.. Th¢possibility noted above that sleep deprivation might heighten susooptibitity to pain, see supra note

, 44, magnifies this concern
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and with little apparent distress, and that this has been the CIA's ehjlerience." Furthermore, the
principal physical problem asso.ciated with standing is edema,. and in any instance of significant
edema, the interrogation team will remove the detainee from the standing position and will seek
medical assistance. The shackling is uS.ed only as a passive means of keeping the detainee awake
and, in both thetigbtness of the shackles and the POSItioning of the hands, is nOt intended to
cause pain. A detainee, for example, will·not ~ allowed to hang by his wrists. Shackling in the
sitting position involves a stool that is adequate to SlIpport the detainee's weight In the rare
instances when' horizontal sleep deprivation may be used, a thick towel or blanket is placed under
the detainee to protect against reduction of body temperature from contact with the floor, and the
manacles and shackles are anchored so as not to cause pain or create tension on any joint. If the
detainee is nude and is using an ad~lt diaper, thediaper is checked regularly to preveDt skin
irritation. The conditions of sleep deprivation are tl\us aimed at preveDting severe pbysical
SUffering. Because sleep deprivation does not involve p~ysical pain and would not b~ Chpeeted
to cause extreme pbysical distress to the detainee, the extende!l duration of sleep deprivation,
.within the 180-hour limit imposed by the CIA, is not a sufficient factoralone to constitute severe
physical suffering within the meaning of sections 2340-2340A. We therefore believe that the use
of t1Jis technique, under the specified limits and conditions, is not "extreme and outrageous" and
does not reach the higb bar set by Congress for a violation·ofsections 2340·2340A. See Price v.
Socialist People '$ Libymui.rab Jamahiriya, 294 R3d at 92 (to be torture under the TVP A,
conduct must be "extreme and outl'ageous"); cf Mehinovic v. Vuckol'ic, 198 F. Supp. 2d at 1332. 40, 1345-46 (standard rilet under the TVPA,by a coUrse of Conduct that includedsevere beatings
to the genitals, head, and other parts the body with metal Pipes and various other items;
removal of teeth withpliers;kicking in the face and ribs; breaking of bones anddbs and
dislocation of fingers; cutting a figure into the victim's forenead;.hanging the victim and beating
him; 'extreme .limitations of food aJjd water; and subjection to games of"Russian rou[ette").

of

Nevertheless, because extended sl.eep deprivation could in some cases result in
substantial physical distress, the safeguards adopted by the CIA, including ongoing medical
. monitoring and intervention by the team if needed, are important to ensure that the CIA's use of
extended sleep deprivation will not run afoul of the statute. Different individual detainees may
react physically to sleep deprivation in different ~ys.We asSume, therefore, that the team will
separately monitor eacb individual detainee whO is undergoing sleep deprivation, and that the
application oHMs technique will be sensitive to the individualized physiCal condition and
reaca-~Gh.detainee. Moreover, we erophasize..our understatt<Hng that OMS will intervene
to alter or stop the course of steep ·deprivation for a detainee if OMS concludes in its medical
judgment·that the detainee is or inay be experiencing extreme .physicaldistress." The tearn, we
=
.~ ',,_. .. ~~_.iL'lndood,-aldlOugh4t-maY~oSurprising.to.thQSC-.not.fumiliar.Mi!h..the.extensiv.e.me~., ..... .

relating to 51",,!, deprivation, based o. that literature MIl its experience with the tecl)lJique, in its guidelines, OMS
lists sleep deprivationa5 \ess intense than water dousiug,stross positions, walling, crampod confinement, and the
waterboard. See OMS iJoJldeUne, at 8.
" For example, any physical pain Or suffering associated with standing or with slJ3,c1des jl1ighl berome
more intense with an extended uso of the tC!'hnique on a particular detlll\ee whose C<!ndition and strength do not
permit him to (oletate i~ and we undetStand that personnelll\Qnitorlng th.i1elaince will take this possibility .into
account and, if n~sal)', will ensure that the detainee is placed into a ,tiling or horizontal position or will direct.
thattlte sl~p deprivation be di@lttiJuledaltogether. See O~ Guidelines at 14·16.

understand, will interVene not only if the sleep deprivation itself may be having such effects, but
( 1

, also if the shackling or other conditions attendant to the technique appear to lx: causing severe

pbysical suffering, With these precaUtions 'in 'place, and based on the assumption that they will
be followed, we ,conclude that the autJiorized use 'of eXteildedsleep deprivation by adequately

, trniried interrogators would not be expected to aOO could not reasonably be considered .
. specifically irttended to cause severe physical suffering in violation of 18 U.S, C, §§ 234Q-2340A.
Finally, we also conclude that extended sleep deprivation cannot be expeCted to Cause
"severe mental pain or suffering" as defined in sections 2340.2340A, and thaI its authorized use
by adequately trained interrogators could not reasonably be considered specifically intended to
do so,, First, we do nOIlx:Ueve that,use ofthe sleep deprivation technique, subject to the
conditions in place, would involve one ofthe predicate acts necessary fur "severe mental ,pain or
suffering" under the statUte. There would,lx: no infliction orthr~ened infliction' of severe
pbysical pain or suffering, Within the,ineaiUng of the statute, and there'would be'no threat of
'Imminent death, It may be questioned whether sleep deprivation, could be chanicterized a~ a
"procedureD calculated to disrupt profoundlytbe s,enses or the perso,natity" within the meaning'
or section 2340(2)(B), since we understand from OMS and from the scientific literature that· .
extended sleep aeprivation might induce h;!llucinatiOJ:ls in some cases. Physician$'from OMS
'. have informed us, however, that they are of the view that, in general, no "profound" disruption
would result from the length of sleep deprivation contemplated by. the CIA, and again the
scientific literature we have reviewed appears to support this cOnclusion, Moreover, we
. understand that any team member would direct that the. technique be immediately discontinued if
there 'Ycre'any sign that ~he detainee is experiencing hallucinatiqns. Thus, it appears that the
authorized use of sleep deprivation by the CIA would not'be expected to result in a profound
disruption of the senses, and if it did; it wQUld be,discontinued. Even assuming, however,that
. the extendeP use of sleep deprivation may result in hallucinations that equId fairly be ....
,characterized as a "profounlf':disruption oftne subject'nenses, we do riot believe it teuabLe to
conClude that in such circumstances the' use of sleep deprivation could be sald to be "calculated"
to cause such profound disruption \0 the senses, as required by the statute, The ternl "calcUlated"
denotes something that is -planoedor thought out beforehand: "Calculate," as used in the statute, '
defined to mean:'to plan the nature ofb~forehand: think ouf'; "to 'design, prepare, or adapt by
forethought or careful plan: fit or prepare by appropriate means," Webster's Third New
:lnlemdtiorlal Dictionary at 315, (detlning".calculate"-"used chiefly [as it is in section
2340(2)(B)] as [a] past Pllrt[icipleJ with complernentaryinfinitive <calculcded to succeed>"),
Here,it is evident that the poteritial for any hallucinations. on the part of a detainee undergoing
sleep deprivation is not sOrnetrung that would be a "calculated" result of the use of this
tec~e; fl~rtiGUlarlygiven that thetearn would intervene immediately to stopihe teclmique if
there were signs the subject was experiencing hallucinations,
.

is

.- - - - S€&llid-;-even If VWYiere to assume, out chi, abundance of cautlQIi; that ~=st=..li'ee'fj'pO======
deprivation could be said to be a "procedureD calculated to disrupt. profoundly the senses or the
'persifililifji"oI'ffie suOlCCTWiffiiil'iOe"fueanmgillsecnonn40(2)(B), We ao nofbeJieve'fllmlllr""
technique would be expected (o--ilr that its authorized use by adequately trained interrogators
could reasonablylx: considered specilically intended to--cause "prolonged mental harm" as
required by the statute, because, as we understand it, any hallucinatory effects of sleep
aeprivatioll would dissipate rapidly, OMS has informed us, based on th<; scicntific.literatu,re and
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on its own experience with' detainees who have been sleep deprived, that any such hallucinatory
effects would not be prolonged, We understand from OMS that Why We 'Sleep provides an
·accurate summary of the scientific literatUre on this point. As discussed there, the longest
documented period of time for which any human has gone without sleep is 264 hours, See id at
29-34. The longest study with more than one subject involved 205 hour'S ofsleep deprivation.
See iii. at 37-42. We undet:stand that these and other studies constituting a significant body of
scientific literature indicatetbat sleepdeprivationteciporarily affects the functioning of the brain
but does not otherwise have significant physiologi()lll effects. See id at 100. Sleep deprivation's
effects on the brain aregeneraJly not severe but can include impaired cognitive performance and
visual hallucinations; however, these effects dissipate rapidly, often with as little as one night's
sleep. See id at 31-32,34-37, 40, 47-53. Thus, we conclude, any temporary hallucinations that
might result from extended sle.ep deprivation could not reasonably be considered "prolonged
mental harm'"for purposes of sections 2340-2340A."
II) light ofthese observations, although in its extended uses it may present asubstantiaI.
guestion under sections 2340-23.40A, we conclude thatthe authori~d use of sleep deprivation by
adequately trained interrogators, subject to the limitations and monitoring in place, could not
reasonably be considered specifically intended to cause severe mental pain or suffering. Finally,
the use of a diaper for sanitary purposes on an individual subjected to slcep deprivation, \,!hile
potentially humiliating, could not be considered specifically iOiended to lome! severe mental
·pa.in or suffering within the meaning <>fthe statute, because there would be no statutory predicate
act and no reason to expect "prolonged mental harin" to result.'" .
" Without detemtining the minimum timefor menUI ha!ffi to be cot\slden:d "prolong~ • wo do not
believe that ·prolonged menial bam)" would occur during the sleop deprivatioll itself. As not~ OMS would order
\lull tile technique be discontinued if ILaUucinations occurred. Mo~r,even if OMS persolUlel were not aware of
any such hallucinations, whatever time would remain betwlX'n the onset of such hallucinations, whiclt presumably
. would be weU into the p<riod of sl¢ep deprivation, and the 180-ht>Uf lllllXimum far sleep deprivation would nol
constitute "Prolonged" mental harm WiUlin the meaning of the statute. Nevertheless, we .nole that this aspect cflhe
teclmique·~Us for great care in monitoring by OMS personnel, including psycltologists, ~any as the length of
the period of sleop deprivation increases.'
.,
'" We noteU13.t·the court of appeals in.Hilaov. Estate o/Moreos, 103 F.3d 789 (9th Cir. 1996),statedthal
a variety oftecbniques taken wgether, one 'ofwhIch wassl~p deprivation, amounted to tortUfe. The coui!.
however. did 'not specifically discuss sl¢ep deprivation apan from the oIher conduct at isSue, and it did.not conclude
that sleep deprivation alone amounted to torture. 1n Ire/and v. United King(iom, the EUropean Court' .fHuman
. IUghts concluded by a Vote of 13-4 thai sleep <leprivation, even in conjunction with.a number afoth., [~ques.
did ~"'iifto tortw:e.unller the Europeati·Chartei?· n .. dw:ation of the sleop d~ctvati()n at issue was not .;tear,
see separate opinion of Judge Fitzmauiice at , 19,but may have been 96-IWhours, see IIU\jority opinioh at ~ 104.
finaUy, we nOle that the Commlttee Against To<11lie oftheOIl:i<;e ofthe High Comrnissionerfor.Huntan Rights. in

======dG:;;'A","",aI"''''dili·sg;G.b~mille~el;-U;N; IlQl;;'#5Zf.j~$1'(Ma)

r, ml)j

concludod thaI a variety .[practice;; taken together, including ·sl¢ep deprivation for prolonged periods," "constitute
... _.!£.r!J!!e ,as d~.!)ed in. article 1of the (CAIl,:~ilJJ1.IilsllliaQ.om;~~.milJJ'.ll!'Jl9lld..tlm~itme, .'
Agllfnst Torlure, U.N. Doc. AJ5'JJ44 at 156 (Sept: 10, 1997) ("sleop deprivation practised on suspects .•. IlIlly in
some cases constitute torture"). The Committee provided no details on the length of the sleep deprivation or how it
was Implemented and no analysis to suppert its conclusion. These pre<edents provide little or no helpful gliidance
in our review of the CIA 'suse of sleep deprivation uader.sed.ions 2J40-2340A. Wltiie we do not rely on this facl in
intC<preting $ections 2340-2340A, we nole that we are aware ofno decision or any foreign <Xlurt or inte,¥fionai
tribunal finding thal the techniques llnalywl here, if subje>;t to the limitations and conditions set OU~ would amount
W torture.
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13. Walerbam-d. Wepreviou~iy concluded that the use ofthe waterboard did not
constitute torture under sectiQOs Z340-2.340A. See iflterrogajionMemorandum at II. 15. We
must reexamine the iSsue, however, beeause the technique, as it would be use<!, could involve
more applications in longer sessions (and possibly using different methods) than we earlier
considered. "

We understand that in the escalating tegimen of interrogation techniques, the watedJoard
is considered to be the most serious, requires .3 separate approval that may be sought only after
other techniques have not worked (or are considered unlikely to work in t)J.e time available), and
in fact has beel1-1lnd is expected to !»-used on very few detainees. We accept the assessment
of OMS that ihe waterboard "is by far the most traumatic oflhe enhanc.ed interrogation
techniques." OMS GuideJints at 15. This technique eculd subject a detainee to a high degree of
distress. A detainee to whom the technique is appUed'will experience the physiological
,sensation of drowning, which likely wi!llead to panic. We under~tand that even a detainee who
'knows he is not gOing to drC?WD is likely to have this respQnse. Indeed, we are informed that
.
even individualsvt\ry familiar with the technique experience this ~nsation when subj ected 10 the
waterboard.
Nevertheless. although this technique presents the most substantial question· under the
statute, we conclude for the reasons discussed below tbat the authorized use ofthe waterboaid by ,
adequately trained interrogators. subject to the limitations al1d cOl1ditions adopted by the CIA and
in,the ·absence of any medical ypntraindications, would not violate seotions 2340-Z340A. (JIe
uilderstand
contraindication may have precluded the use of this particular
.. technique
In reaching this conclusion, we do not in any way rnInlmizethe

'I

The /G Report noted th.t in ~me cases the waterlJoard was used wiill far greater frequency·than initially
indicated, seeIG Report al5, 44, 46, 10341, and.alsothatit was usedina dil'forenfmanne<". Se. id. aU7 ("mhe
eva\erOOard technique .••. wils dltrerent from 1M technique described in Ute DoJ opinion and ~ in the SERE
«ainirig. The difference was in tlie,manner in which the detainee's br""thlng was obstnicted. Ai the SERE scItool
and ~opinion, the,pubje>::t'.aifnQl'(jsdisrup,Ied by the finn application ~fadarnp cloth over the air
passages; the interrogator "PpITes a'sniaIl aJIIO\Int ofwater to the cloth in. controTI'oo manner. By contrast, the
Agency iriterrogator ... applied large volumes of wator to a cloth that covered 1M detaince's.1l1outh and nose. One
ortlle psychologists/interrogators aclmowledged that the Agency's use of the technique is different from that used in
SHill Gaiiliug bi£jU£jllS iO(TeaJ4ilid=o"'lX'!gujfftOUli!'\%tWI~11!A~~ilf==---_
General fIlrther reported that "OMS oonlends thatl\1e expertise afthe SERE psychologistrmterrogators 'on the
. ···-alefboard,was.probablr.misrepr~ed.;!lJhefune,.as1he.5EBE->£a~=is-'& dil!j;rert from·lh!!., ..... .
subsequent Agency ~e as to makdtalmostirrel'evanl C<lnsequenOy, accordi11j; to OMS, there was no a priori
reason to beliove that applying thewaterooaro with the frequency and inteflsity \lilll wbich it was used by,the
psychologist/interrogators was either dl'icacious Ot medically safe." 1d. at 21 11.2/;. We havecarefuHy considere4
the JG Report and discussed it with,OMS pe<S01U!el. Iv; note4, OMS i.nput has ruulte4 in a number of changes in
the application of the waterl>oard, including limits 6n the frequenq and cumulative uSe of the teclmique. Moreover,
OMS personnel are carefully instructed in monitoringthls 10000lqueaDd are personally pres<>nt vAlenever it is used.
8ee OMS Guidelines at 17-20. lndeM, althuugh physlcian assistants can be preseol W11"" other enhanced teclmiques
are applied, "use of the watertxJardrequires the presence of a physician." Jd. at 9 n,2.
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experience. The panic associated with the feeling of drowning could undoubtedly be significant. .
There may be few more frightening experiences than feeling: that one is unable to. breathe."
However frightening the experience may be, OMS personnel have informed us that the
waterboard teehnique is n.ot physicaily painful This conc!\lsion, as we understand the facts,
acoords with the experience in SERE traiiilitg, where the'waterboard has been administered to
several thousand members of the United States Aimed ForCes." To be sure, in SEREtrairting, .
the technique is confined to at most two applications (and usually only aile) ofDa more than 40
.seeonds each. Here; there may be two sessionS, ofup to two hours e4ch, during a :IA-hour
period, and e;lchsess'ion may include multiple applications, ofwhich six may last 10 seconds or
longer (but none more than 40 seconds), for a total time of application of as much as 12 minutes
. in a Z4-hour period . FUrtherm.ore, thewaterboatdMma
beU.S .on up.to five daY.S. during the. :l0-day period for which it is approved. SeeAugustl9
Iter at J-2.As you have . .
informed us, the CIA has preViously used the wat
arrepeatedly on two detslnees, and, as far .
as can be determined, these detainees did not exp~rience physical pain or, in' the professional
Jl1dgment ofooctors, is there any medical reason to believe they would have done so. Therefore,
we conclude that the authorized use onne viaterboard by adequately trained. interrolSators' could'
not reasonably be considered specifically intended to cause "severe physical pain."
.

We also conclude that the use of the waterboaid, under the strict limits ilond conditions
imposed, would not be expected to cause "severe physical suffering" under the statute. As noted
. above, the difficulty of specifYing II category of physical suffering apart from .both physicalpain
.and mental pain or sUffering, along with the reqllirement that any such suffering be' "severe,"
.
calls for an interpretation under which "severe physical suffering" is reserved for physical
distress tbat is severe considering both its intensity and duration. To the extent that in some
applications the use of the waterboard could cause choking or similar physicaJ.-as opposed to
· mental-sensations, those physical sensations might well have an intensity approaching the .
· degree'contempiated by the statute. However, we understand that any such physica\--as
opposed to ment{l\-sensations caused by tbe use ofthe waterboard -end when the application

" As noted above, in most uses oHhe tephniq~i the ;ndividnal ~ in fact allie to bieaUle, tl\Oqgh his .
..breathing is r<:SItiCled. Because ill some uses breathing woold not 1>e possible; forpurjXJses of our """lysis we
nssume that the detainee is una!>le lo.breathe during al'plk,atiops of water.
.
·,...,.".J:!.~,tInderstanq;!luttlie watetlx>,¥<i is~"eI1lly used only io NaY)' SERE training. As noted.i.n Ute IG

Reporl, "[a]ccOrding (0 individualswith.aulhoritative lmo.l"ledg" of the SERE program, ... [eJxcept for NaY)' SERE
tmining, use of the waterl:Ji?anl was discontinued be<:aose of its dr;!matic effect on the studenlS who were .subjects."
r( at 14 n.! 4. We understand that use of the W1Ileiboard was discontinued by the oUter services not liocauSe
o any concerns a
P<JSSl
"'OTnten .
' :u
•.
ledmique and, 3$ such, it was no! considered to 1>e a usefullniinirlg iechnique. We Dote !lut OMS bas concluded

J(J Re

-

.. ·-·······-····--"ihal4wjhil...sBR&trninm-believe>\bal-tminoowaro-unabl~1<><tl3intain.pSJ'chologicaL!:es~~.....llL_. __.... _ ..
· our experience was olhenvise. Some subjects lUlquestionably can wiillstand a large number pf .pplica~ons, with no
iJIllli¢iately discernible cumulative impact beyond Il,cir s)rong aversion to the ~eru:c: OMS G1Jldelines all7.
We are aware that a! a =nt Senate Judiciary C<)1nmittee:neanng, Douglas Johnson, Executive Direclo,ofthe
Center ror Victims of Torture, testified that some U.S, mililar)' person.'t.] who have lUldergonc watetlx>ard training
have apparently stated "thaI it's tai<en them 15 years ofthmpy to get aver it" You have iofoml~ us!lu4 in 2002,
the CIA made inquiries to Department ofDefense personnel involved in SERE Inlining and that.the Department of ..
Defoo.se was not aware of anyinformatio.!lul would S\lbSlJmtiate such statements, nor is the CIA aware of any SUch

information.
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ends. Given the time limits imposed, and the fact that any physical distress (as opposed to
posstble mental suffering, whlCh is discussed below) would oo;1ir only during the actual
.application Qfwater, the physical distress caused by the waterooard would not be expected to
have the duration required to amount to severe pbysical suffering." Applications are strictly
·1imited to at most 40 seconds, and a total of at most 12 minutes in any 24·bour period, and use of
the techni.que is limited to at· most five days during the 30.day period we consider.
Consequently, urider these conditions, use ortile waterboardcannot be· expected to cause "severe
physical suffering" within the meaning of the statute, and we conclude that its authorized use by
adequately trained interrogators could not reasonably· be. considered ·specificaJly intended to
cause "severe physicafsuffering."" AgaiJl, however, we caution that great care shOuld be used
in adhering to the limitations imposed and in monitoring any detainee subjected to it to prevent
the detainee frOm'experiencing seve,e physical suffering.
.
The most substantial question raised by the waterooard relates to the statutory definition
of"s6vere mental pain or sufferi!lg." The sensation of drowning thitt we understa!1d
accompanies the use of the waterboard arguaply could qualify as a "threat of imminent death"
within the meaning of section 2340(2)(C) and thus might constitute· a p.redicate act for "severe
. mental pain or ·~ering" under the statute," Although the waterboard is used with safeguards
that make actual harm quite unlikely, the detainee may not Know about tliese safeguards, and
even ifhe does learn of them, the technique:is still likely to create panic iHhe fonn ofan acute
instinctu~l fear arising fromine.physiological sensation of drowning.
Nevertheless, the statutory definition of "severe ll\ental pain or suffering" also requires
that the predicate act proouce "p,rolongedmental harm," 18 U.S. C. § 2340(2). As we
understand from OMS personnel familiar with the history altho waterboard technIque, as used
both in SERE training (though in a substantially dIfferent manner) and in th,e previous CIA
.interrogations, there is no medical basis to believe that the teChnique would produce any mental
effect beyond the distress that directly accompanies its use and the prospect that it will be used
again. We understand from the CIA that to date none cifthe thousanda of persons who have
undergone the more limited use of the tl:Chnique in SERE training has suffered prolonged .mental
harm as l!:result. The CIA's ~e of the technique could far exeeed the one or two applications.to
which:' SERB training is limited, and the participlInl in SERE training presumably understands
that the technique is part of a training program that is not intended to .hurt him and will end at
som~~~bletime.",But the phy:si9ians ~d psycllotogistsat the <;;I.A familiar with the facts

suffering" only if it is S!lvete both in intensity and d~tlon,

.........,...

'.-'1l-.'-"~.~.-"'-~>-~'-~--~'-'--'-'-'

.,,---.. .....- ..--.-...... -- .,._.--_.,,-_....__.•--_..
~

As with sleep deprivation, !he particular condition of Ule indivldual detaineemUS! be monitored so tha~
with extended or repeated use of the techilique, tlle·delainee's experience does notdep·art from Utese expectations.

.
'" It is unclear ",heUter a dewn.,. being oubJected to Ute waterooard in ract experiences it as a "threat of
imminent death." We Wldmtand trotthe CIA may infonn a detainee on whom this technique is used that he would
not be allowed to dro"TI. Moreover, after nrultiple applications of the· WlItetl>oard, it may become apparent to the
detainee that, howcver{rightening Ih~ experience may be, it will not result in <leath.. Nevertheleis, ror PUIpOscs 9f
our analysis, we will assume that the physiological Sensation or drowning associated with Ille use of the walerVoarti

may constitute a "thw,t of imminent death". wI.lhin die meaning of seetions 2340-234<1A.
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have informed us that in the case of the two detainees who have been subjeeted to more
exten.sive use of the waterboard technique, no evidence of prolonged mental harm has appeared
.in the period since the use of the waterboard on those detainees, a period whlc~ now spans at .
least 25 months for each of these detainees. Morepver, in their professional judgment. based on
this experience and the admittedly different SERE experience, OMS officials inform us that they
would not expeet the waterboard to cause such harm.· Nor do we. believetbat the distress
1tccpmpanyiug use of the teclmique au five days a 3O-day period, in itself; could be the
"prolonged mental harm" to which the statute r~erS_ The technique may be designed to create
fear at the time it is used on the detainee, so that the detainee will cooperate to avoid future
sessions. Furthermore,we acknowledge that the term "prolonged" is imprecise. Nonetheless,
without.in any way minimizing the distress caused by this technique, we believe that the panic
brought on by the waterboard du:ring the very limited tillle it i. actually administered, combined
with any residual fear that may be experienced over a somewhat longer periOG, could not be said
to amount to the "prolonged mental harm" that the statute covers." ·For these reasollS, we
conclude that the authorized use of the waterboard by adequately trained interro·gators could not
reasonably be considered specifLcally intended to cause "prolonged mental hann." Again,
however, we caution that tlte use of this technique calls for tbe most careful adherence to the
Iimitations.and safeguards imposed, including constant monitoring by both medicaJ and
psychological personnel of any detainee who is subjected to the waterboard.

in

51 In Hiloc v. Eslale ofMarc<Js; the Ninth Circuit statoo ihat a course of conduct involving a number of
techniques; one of wWcb has simlJarili.s to 1M waterooard, tonstitutoo torture. The court desCribed 1he course of
conduct as follo,\\'S:
, "
'

He was then interrogate<! by m=bers·oftbe military, who blindfolded and severely beat him
while he was hlindculfooand fettered; they also tlut<>tene<! bini. with aeath. When this round of
intmog.tion ""ded, he was donie<! sleep and repeate<!ly Uueatened with death. In the~extround
of interrogation, all pews Utnbs were shacldoo a co! and a towel was placed oyer his nose and
mouth; his interrogators then pouroo ·water down his nostrils so th:!t he felt as though he Were

to

drowning. This iastoo for approximately six hours, during whlch time inteITogators threatenoo
[him] with electric shock and death. At the end ofthls water torture, [he] was left shackled !o the
cot·for the following' three days, during which dme he was repeatedly Inten:ogat¢<!;· He was then
imprisone<! for seven months in a. S)Jffocating\y hot and unlit cell:, measuring' Z.S meters sqoare;
during this time he was shackloo to Ws co~ atlim by aliliis limbs and later by one hand and one
. foo~ for all but Ute briefest periods (in wWchhe was allowed to eat or use Ute (l)ilet): The
·''''''!bni(l~uffs were omn so tiglit thsrtlie s{ight~St mcrvement ... made Uten1'tUt inlo his nesh. During
this period, he felt 'extreme pain, almost. unde.sctibable. the bor¢<!om' and 'the feeling that IOns of
lead ... Were falling on (his] brain. [He] was n¢ver told how long the trWmentinflicted upon
~-_. ___ ,._. __ .__

-

--·-$im.wnylj1ost A:fteehls.~AtM..sba~~Bt:mere..tBaa.ei;ebf-y~",_.=====.",_.c,._."",
__

detention, approrioutely five oftltetU in wUtary torifinement and the rest in near-solitary
confinement.
- - '_ _ _
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..., ..., ... ___...... _---..v,,.-", .......
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103 FJd at 790-91. The court then concluded, "it seems clear thst all of the abuses to which [aplaintiff] t..tlfiedincluding the eight yem during which be was held msolitary ornw-solita!)' corifinernent-wnstituted a single
course of conduct o(torture." Iii. at 795: In addition to the obvious differences between ale teclmique in Hilao and .
the CIA' s US( of the waterlx>ard subjett to llle careful limits de.sctibed above (among other\hlngs, in Hilao the
=ion l;st¢<! six hours and follow¢<! explicit threats of death and severe pbysical beatings), Ihe court reachOOno
conClusion tha~ tbe technique by itself constitut¢<! torture. However, the fact that. fooeral. appellate court would
even colloquially describe a technique thsl may share some of the characteristics of (he waterooard as "water
torture" C()UllSels continued care and careful monltoring in the use of Ihls tecl1niqne.
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Even if the occurrence of one'~f the predicate aets eQuid, depending on the circumstances
ofa particular case, give rise to an inference onnten! to cause "prolonged mental hann," no such
circumstances exist here. 'On the coirtrary, eXpetience with the use of the waterboard indicates
that prolonged mental harm would not be expected to occur, and CIA's use of the technique is
subject to a variety of safeguards; disrussedabove, desi~ed to ensure that prolonged mental
harm dOes not result Therefore, the circumstances here would negate anY'potentiannference of
specific intent to cauSe such harm.
Assuming. adherence to thestriet lillritations discussed herein, including the careful
medical monitoring and available intervention by the team'as necessary, we conclude that
although the question is substantial aild difficult, the ailthorif,ed use of the waterboard by
adequately trained interrogators and othertearn members could not reasonably be considered
specifically intended to cause severe physical .or mental pain or suffering and thus would not
violate ~ections 2340 c2340A."
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rn sum; based on the information you have provided and the limitations, procedures, and
·safeguards that would be in place, we conclude that-althOUgh extended sleep deprivation and
use ofthe waterboard present more substantial.questions in certain respects under the statute and
the use of tile waterboard raises the most sub.tantial issue-none oftllese specific techniques,
considered individually, would VIolate the p'rohibition in sections 134:O·2340A. The universal
rejection of torture and thel'resident's unequivocal directive. that the United States not engage in
. torture warrant great care in analyzing whether particular interrogation techniques are 'consistent
with the requirements dfsections 1340-2340A;and we have attempted to employ such care
throughout our analysis. We emphasize that tl)ese are issu.i abollt whiCh reasona~le persons
may disagree. Ourtask hasbeeri made more difficult by the imprecision of the statute and the
relative absence ofjudicial guidapcc, but we have applied our best reading of the law to the
. specific facts that you have provided. As is apparent, ourconcJusion is based on the assumption
:that close observation, including medical and psychological monitoring orlhe detainees, will
continue during the period when these tecluuq\les are used; that the personnel present are
,authorized to, arid will, stop the useofa technique at any time [fthey believe it is being used
improperly or threatens a detain~' s safety or that a detainee may be at risk of suffering severe
phy___~e!)tal pai!),or suffering; 1jJat thy"medicaLand psychologie! personnel are
continuallyassessing the availablditeratun; and ongoing experience with detainees, and that, as
they have done to date,.they will make adjustments to techniques to ensureinat they do not cause
severe physical pr mootsl pain or SlIffedngto the det8inee~d.th~~g.. toA&nd nth" .
team rnember~ understand the proper use of the t~iques, thai the techniques are not designed

=

" AI, noted, medical personnel are instructed to exercise special
in monitoring and reporting on use of
the wateMard. See OMS Guidelines al2Q rN01E:ln order to best inf~rmfuture mediyaljudgmenls and
recommendatioru, it is important that overy ~pllcation of the waterboard be thoroughly cocumented: how long each
application (and the entire proce<iure) lasted, how much water was used in tlteproC<:ss (realizing that much splashes .
off), how exactly the water was aptJlied, if a Seal was ael,i""ed, if the nasa- or oropharynx was filled, what sort of
volume was expelle<i, how long was the.bre3kbetween ~plication:s, and how the subject looked between each .
.treatment:') (emphasis omitted).
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or intended to cause severe physical or mental pain or suffering, and that they must cooperate
with OMS personnel in the exercise of their important duties,
Plea~e

let us know if we may be of further assistanpe,

~6~
Steven G,' Bradbury
Pcioyipal Deputy AS,sistant Attorney General

