
I&YOrW;QUM FOR X I C W  T. BUKFCESS 
Office of the Pres ident  

Re: Conf l ic r  of Interest Problems Aris ing  
out  of t h e  P res iden t ' s  Zbmination of 
Nelson A. Rockefeller to be Vice 
President under ths Twenty-Fifth 
Amendaent to the Cons t i tu t ion  

Thi3 responds t o  your requea t t o  zonsider  v a r i o u s  zonf l i c e  
of i n t e r e s t  ques t ions  which may arise ou t  of the nomination 
by the Pres iden t  of M r .  l k l s o n  A. Rockefel ler  t o  the  o f f i c e  
of Vice President  i n  accordance with  the Twenty-Fifth hen3-  
r e n t  

YrelidLnarFly, w e  have no knowledge 0 3  the extent, scope, 
or  nature  of Xr .  2 o c k e f e l l e r 1 s  f i nanc i a l  interests, nor do we 
know to  what degree the President will delegate functions t o  
t h e  Vice Pres iden t ,  the  discharge of which m y  poss ib ly  gFvo 
rise t o  an ac tua l  c o n f l i c t  of interest o r  c r e a t e  Ehe appear -  
ance of a conflict of htersst .  Eiureover, the l e g i s l a t i v e  
hls tory of t h e  Tk~enty-Fifth Amndnent , pursmnt to whlch 
l.Ir. ?ackefell?r has been nominated as Vice Pres iden t ,  is 
silent as t o  possible c o n f l i c t s  of i n t e r e s t ;  the subjes t  does 
n o t  a p p e a r  t o  have been of any concern to  t h e  Congress when 
i t  prsposed the Amendment. 

If. there is any statutory provision which deals with 
possF3le c o n f l i c t s  of i n tg rev t  or" a Vice President, 3.t is 1 3  
U.S.C. 203 (Appendix A ) .  I n  b r i e f ,  16 U.S.C. 208(a) requires 
an officer or employee of the "executive branch" t o  r e f r a i n  
from par r ic ipa t ing  personally and s u 5 s t a n t i a l l y  i n  any partic- 
u.lar matter in which "to his  E-cowledge," he, h T s  spouse,  
minor child, parcner o r  o rgan iza t ion  i n  which he i s  serving 
as officer, d i r e c t o r  o r  t r u s t e e  has  a f i n a n c i a l  i n t e r e s t .  
Brovisior, i s  r.ade i n  sect-lon 2C8(b) fo r  waiver oE the d i s -  
clua~if; -,ation - -  requirement where t h e  o u t s i d e  f i i a n c l a l  inter- 

e s t  is deercad no t  s a b a t a n t i a l  enough t o  af fec t  the  I n t e g r i t y  
0 2  t h e  employee's s e r v i c z ~ .  By o f f i c i a l  t n t e r p r z t a t i o n ,  a 
aa ivor  i~ also ava i lab le  if the  employee renders  cer,rices of 
a gener,al natuze from which ilo preference or advantege inay 



be gained by any par t icu la r  person or organ1 zat ion.  In 
addition, a " b l i a d  tnusr" procedure has been developed to 
d e a l  w i t h  o i t x a t i o n s  I n  which tke divestment of financial 
: interests by an ewloyee at the time of  h i s  Government 
ernplopeat i s  not f sa.sibla. 

Tn t h i s  settLr-ng, ocr discussLon hereafter :xy ba 3m- 
narized as follows: 

1. Section 208 doss not e-xpressly apply to either the 
Presideaz or  t b e  Vice ?resident .  The legislative h h t o r y  
shows no such i n t e n t i o n ,  and contarns some indication to tha  .,- 
7 .  ~ h 4  i ; a ~ t :  of S ~ J ~ S ~ C T L D ~  (3) .3E jectl=n 279,  57 
referring to "the Govemaenil official r e spons ib le  f o r  appoint- 
ment t o  h i s  position" tends t o  Fndicate t ha t  zhe sect ion 
applies o n l y  to q p o l a t e d  officials--t&ith category, at the 
time secti~n 2G8 was snactn,J, could not include thz V k s a  
Presfderrt. S t m e  doqubt exists as t o  the coas t i t -~ tFcr :a l i ty .  
cifapply2ng 6ect i .m 208 to the President;  and such doubt 5s  
avoided with respec+, t o  t h e  Vice ?residene only because his 
single constitutionally emmra8dfmction (pres id ing over the 
Senate) is r.ot an, "Zxecusivc Branch" f-~zqction--~7hFch fact  
.rcmoTJes it from the reach of  section 2i28, hilt also arpa'aly 
removes the Vice President fron coverage, For these raasons, 
it seems likely t l ~ a t  sectian 208 sioulci not be i n t e r p ~ e t e d  to 
apply to the Presideat o r  Vice Pres ide3t .  

2. 15 sect ion 208(a) should be const rued to apply to the 
Vice P r e s i d e n t ,  he can disqualia hinaelf from participating 
i n  a p a r t i  cular matter in which he,' ambers or' his faally or 
business associates have a f inanc ia l  Lnterest. If. the- Vice 
Breside-=.r's interests in a matter  are so insignificant as 
not  "co affect the Lntagri ty of his ~ p , ~ V i c e s  or i-f he w i l l  
rendsr advice of a general. nature from which no preference 
or advarreage over others might be gained 5y any parricular 
pez6on or organization, +he Prestdent may grant-the V i c a  
Yresiciant a ' ~ ~ a i v z r  fron the coverage of section 208. 

3 .  T k .  RockefciSer m y  execute a b l i n d  i;mst of  his 
f i n a n c i a l  huld inzs  , which nay negate the  elenent , essent'al 
t o  esteblis'ment of a sectton 203 vioLation, tha t  "to his  
k i~mledge , "  he, ~nmbrrs of h l a  fc~ni l j r ,  or his bus in~ , s s  
sssoci.ates h2ve a financial inrerest  F.T a p~.ct icular  matter. 
Be is not, h ~ ~ e v e r ,  required to take this  step, 30  l ~ n g  as he 
disq=rnlif~ 'c~s himself as sett ioi l  208(a)  desands. 



4 .  Following t h e  precedent e s t ab l i shed  by David Packard, 
when confirmed a s  Deputy Secre tary  of Defense, M r .  Rockefe l le r  
may agree  t o  devote any p r o f i t s  der ived from h i s  f i n a n c i a l  
holdings while  he se rves  a s  Vice Pres ident  t o  c h a r i t y .  Once 
a g a i n ,  he i s  n o t  requi red  t o  take  t h i s  s t e p  so long a s  he d i s -  
q u a l i f i e s  himself a s  s e c t i o n  208(a)  demands. 

5 .  Of course whether o r  no t  s e c t i o n  208 i s  a p p l i c a b l e  
o r  i s  avoided by one of t h e  above-described d e v i c e s ,  M r .  
Rockefe l le r  w i l l  a s  a  p r a c t i c a l  mat te r  have t o  prcvide  what- 
ever  f i n a n c i a l  assurances t h e  House ,and Senate r e q u i r e  a s  a  
condi t ion: .  of h i s  confirmation.  

1. The language of s e c t i o n  208. 

Sec t ion  208(a)  p r o h i b i t s  an " o f f i c e r  o r  employee of t h e  
execu t ive  branch" from p a r c i c i p a t i ~ g  a s  such i n  a p s r t i c u i a r  
ma t t e r  i n  which, " t o  h i s  knowledge," he,  h i s  spouse,  minor 
c h i l d ,  p a r t n e r  o r  o t h e r  business  a s s o c i a t e s  wi th  which he i s  
connected, have a  f i n a n c i a l  i n t e r e s t .  I n  t h i s  r e s p e c t  s e c t i o n  
208 i s  unqua l i f i ed .  However, sec t ion  208 does not  r e f e r  t o ,  

- o r  s p e c i f i c a l l y  cover ,  t h e  Pres ident  o r  Vice P r e s i d e n t .  More- 
over ,  t h e  l e g i s l a t i v e  h i s t o r y  of s e c t i o n s  202-209 ( t h e  c o n f l i c t  
of i n t e r e s t  p r o v i s i o n s ) ,  a s  evidenced by committee r e p o r t s  and 
deba tes  i n  t h e  Senaie and t h e  House of Represen ta t ives ,  f a i l s  
t o  demonstrate t h a t  sec t ion  208 was intended t o  apply t o  t h e  
Chief Executive and h i s  ircaediate successor .  I n  seeking t o  
a s c e r t a i n  t h e  i n t e n t i o n  of Congress, r e fe rence  may be made t o  
t h e  r e p o r t ,  C o n f l i c t  of I n t e r e s t  and Federal  Se rv ice  ( 1 9 6 0 ) ,  
prepared by t h e  Specia l  Cornnittee on t h e  Federa l  c o n f l i c t  of 
I n t e r e s t  Laws, t h e  Associat ion of the  Bar of t h e  C i t y  of New 
York (Bar Associat ion Repor t ) ,  where it was s a i d  (pp. 16-17):  

The r o l e  of t h e  Presidency i s  a  v i t a l  a s p e c t  
of t h e  admin i s t r a t ion  of c o n f l i c t  of i n t e r e s t  
r e s t r i c t i o n s  i n  t h e  execut ive branch, and t h e  proper 
f u n c t i o n  of t h e  Chief Executive i n  t h i s  f i e l d  i s  a  
major c e n t e r  of cons idera t ion  i n  t h i s  s tudy.  But 
t h e  c o n f l i c t  of i n t e r e s t  problems of t h e  P r e s i d e n t  



=d the Vice President as individual persons nast 
inevi tably  be created separately f~.-om ?he rest of 
the executive branch. For  example, as Chief of 
State, ri'ne Presidenz is %he inevFt~~bEe target of a 
running strearn of s m o l i e  gifts pollring i n  Erom 
all ovsr  the world, i o r  seasons ranging from the 
b e s t  eo the worst. The miqueness of the P r e s i -  
dent's s i tua t ion  i s  a lso  i l lusrzatad by fhe fact  
chat dLsyualification of the Pres ident  from policy 
decistons because of ?ersonal conElictir,g Fntere3ts 
fs inconceivable.  Personal conflict of Fnteresc 
gro3lzma oi caa 2rssi5ency and cae TFca 2resFdency 
are unique and are therefore not within tie scope 
of this book. 

Vhfle tzhe recmen&t ions  of t he  Dar AssscFation Report 
were not e n t i r e l y  accepced in the b i l l  a s  enacted, boZh the 
House and Senata cornittees reporting on the b i l l  m d  faembers 
of Congr~sa fn dzbara paid tribute to the contrL3utions m d e  
by cbe Bar Assoclatidn i n  the u l t i ~ a t e  f o m ~ f a t l c w  of the  
b l l l .  See,  =, 8. R e p t .  Eo. 7U3, 37th @m.,g., lst Sesa. 8 
(1961); S. E e p t .  NO. 2213, 8 7 t h  Cong., 2d Sesa. 4 ( 1 9 6 2 ) .  IC 
s z m  :mst ~ m l i k e i y  t ha t  disagreensr~t oa so imporcant a por- 
t ion of the Bar Associaclion's pos i t ion ,  that personal conflict 
of hterest  problems of the President and the Vice Presidm'i 
"must insv i tabk  be treated ssparately f r o m  the rest of the 
executive branch,i' would have gone without nentfon in both 
congressional cornittees and in floor debate. It asems more 

I reasonabis t o  conclude from thls legis lat ive hiatory thae 
I' Congress in speaking 02 an o f f i c t r  o r  employee of the execu- 

! 
! tLve branch1' 2x1 section 205 meant to Fnclude s o l e l y  those "offi- 

cers of zhe United States" who receive thei r  appointment from 
I 
I, -- the President under Article 11, section 3 ,  of the Constitution 

a i d  those subordinate mpioyses who a r e  employed by various 
departnents and agsncies of the executive branch. This con- 
cfuston is strengthened by the fact that the excaptlons con- 
~a'lned in subsection (b) of aaction 208 asstme the existence 

I 1  of an oSficial rssponsible for zppointnent" of the  of f i ce r  - 

cr employee i n  question. It is possible, of colJrsa, thar 
tkis was merely meant to indicate by omission, the wavai,l- 
abf3-ity of En exception for  zlonappointed sf5icers cr m p l o y z e s ;  
bue one would think that  an excsptlon ueci tan is~  :would Le rnore 
n5cessary for the Fresid2a.c and Vice President ( I2  they were 
co9csed) than f o r  ozker officials. On balance, sabsectlon (bj 
rends t o  negate csverags of aonaprotnted officials- -ir.to trhFch 
cazegory, Sefore t h e  Txenty-Fir'th Aznenb.ent, t he  Vice FresFdznt 
S.nver i~bly  Tell. 



These considerations of legfslative history axd statutory 
language are buttressed by tiso canons of statutory construction 
2pplicable in tllis case. The first is that interpretations 
which gfve rise to serious questtons of constitutionality 
should be avoided if reasonably possible. The effect of 
applying section 208 to the President is arpbly either to 
disempower him from performing some of the functions pre- 

scriF the Constitution or to establish a qualification 

k; 1 for s sewing as President (to wit, elimination of financial 
L conflicts) beyond those contained in the Constitution. The 

same may be said with respect to the Vice President, unless 
",;le 7Fca President' a on17 cmsti tui iocal ly presc+~i?d fimcrion 
(presiding over the Senate) is not covered by sectlion 208 
because it is not an executive act (in which case.it can be 
asserted, as described below, that the Vice President is not 
an officer of tbe executive branch and hence not covered by 
section 208 - i t h  respect eo m y  of his activities). In any 
event, whether or not; application of section 205 to the Vice 
Presidmt is constitutionally questionable, it would seem 
that any reasonable construction of the s-atute would treat 
the President and the Vice President alike. Since there are . 
clearly constitxtional problems with respect to the President, ; 
the statute muld probably not be interpreted tcr appiy to 
either official. 

hother canon of construction calls for strict construc- 
tion of a criminal statute--which is what is at issue hers. 
It would be strange for Congress to subject the Presidnat and 
the Vica Praeident to possible criminal prosecutia without 
naming them explicitly on tha basis of such converted issues 
as those discussed above. This is not a situaticm like ths 
bribery statute (18 U.S.C. 201), where from the nature of the 
offense charged, no one, however exalted his position, should 
safely feel that he is above the law. &/ 

I/ It may be noted in this connection that in the proposed - 
new Criminal Code, section 111 of S. 1400 defines "pcblic -_ 
servant" to include a "United SLates official" ~Jhich in turn 
explicitly includes the President and Vice President. Eut  it 
is proposed by section 338 of the bill to place the provisions 
oE 18 U.S.C. 202-204 in title 5, U.S. Code, where a clear-cut 
distinction has always been made b e n ~ s e ~  the President on one 
hand and eqloyees in the executi-ve branch on the other. for 
~jh03e conduct the President is authorized to prescribe regula- 
tiuns. See, e.g., the tistch Act, 5 !J.S.C. 7321, 7322. 



Although w e  t h i n k  t h a t  t h e s e  arguments a r e  d i s p o s i t i v e  
o f  t h e  m a t t e r ,  w i thou t  r ega rd  t o  them it can  be  argued t h a t  
t h e  V i c e  P r e s i d e n t  i s  n o t  an o f f i c e r  o f  t h e  e x e c u t i v e  b ranch  
w i t h i n  t h e  meaning of  s e c t i o n  208, b u t  r a t h e r  p r i m a r i l y  one  
i n  t h e  l e g i s l a t i v e  branch.  See Appendix B. 

2. D i s q u a l i f i c a t i o n  under s e c t i o n  2 0 8 ( a ) ;  wa iver  
unc er s e c t i o n  208 ( b )  . . - ---- 

I f  s e c t i o n  208 (a )  were t o  be cons t rued  as app ly ing  t o  a 
V i c e  P r e s i d e n t ,  t h i s  f a c t o r  does  no t  d i s q u a l i f y  M r .  R o c k e f e l l e r  
from s e r v i n g  i n  t h a t  o f f i c e .  I n  o r d e r  t o  comply w i t h  t h a t  
p r o v i s i o n ,  he i s  mere ly  r e q u i r e d  t o  d i s q u a l i f y  himself  from 
p a r t i c i p a t i n g  i n  p a r t i c u l a r  m a t t e r s  i n  which,  " t o  h i s  
knowledge," h e ,  members of h i s  f ami ly  o r  b u s i n e s s  a s s o c i a t e s  
have a f i n 3 n c i a l  i n t z r e s t .  :icwever, s e c t i o z  208 d a e s  n o t  
r e q u i r e  t h e  o f f i c e r  s u b j e c t  t o  it t o  remove h imse l f  from 
e v e r y  s i t u a t i o n .  S e c t i o n  208(b)  a u t h o r i z e s  t h e  Government 
o f f i c i a l  r e s p o n s i b l e  f o r  t h e  appointment o f . t h e  o f f i c e r  or 
employee ( h e r e  t h e  P r e s i d e n t )  t o  g r a n t  t h e  l a t t e r  an  ad hoc 
exemption i f  t h e  o u t s i d e  i n t e r e s t  i n  t h e  m a t t e r  i s  deemed n o t  
s u b s t a n t i a l  enough t o  have an  e f f e c t  on t h e  i n t e g r i t y  o f  h i s  
s e r v i c e s .  F i n a n c i a l  i n t e r e s t s  of  t h i s  k i n d  may a l s o  b e  
exempted by a g e n e r a l  r e g u l a t i o n  pub l i shed  i n  t h e  F e d e r a l  
R e g i s t e r .  Moreover, i n  d e a l i n g  wi th  wa ive r s  under  s e c t i o n  
2 0 8 ( b ) ,  P r e s i d e n t  Kennedy, s h o r t l y  a f t e r  t h e  c o n f l i c t  o f  
i n t e r e s t  law was e n a c t e d ,  s t a t e d  (memorandum of May 2 ,  1 9 6 3 ) :  

Whether an  agency [ h e r e  t h e  P r e s i d e n t ]  should  i s sue  
a  g e n e r a l  r u l e  o r  r e g u l a t i o n  and ,  i f  it [he] does  
s o ,  what s t a n d a r d s  it [he] should set  a r e  q u e s t i o n s  
which should  be r e so lved  by each  agency [ t h e  
P r e s i d e n t ]  i n  t h e  c o n t e x t  o f  i t s  [ h i s ]  p a r t i c u l a r  
r e s p o n s i b i l i t i e s  and a c t i v i t i e s .  

The same memorandum a l s o  s t a t e d  t h a t  t h e  power of exemption may 
be  e x e r c i s e d  under s e c t i o n  208(b)  i f  t h e  employee " r e n d e r s  
a d v i c e  o f  a  g e n e r a l  n a t u r e  from which no p r e f e r e n c e  o r  advan tage  
o v e r  o t h e r s  might  be ga ined  by any p a r t i c u l a r  pe r son  o r  o r g a n i -  
z a t i o n "  2/ - 

2 /  Although P r e s i d e n t  Kennedy r e f e r r e d  t o  " s p e c i a l "  Government - 
employees,  s e c t i o n  208 (a )  does  no t  d i s t i n g u i s h  between s p e c i a l  
and r e g u l a r  employees,  and bo th  c l a s s e s  a r e  covered .  W e  a r e  
r e l i a b l y  adv i sed  t h a t  t h e  P r e s i d e n t  i n t ended  h i s  s t a t e m e n t  on 
waiver  i n  t h i s  r e g a r d  t o  app ly  a c r o s s  t h e  board.  The s u b s t a n c e  
of  P r e s i d e n t  Kennedy's s t a t emen t  has  been embodied by t h e  C i v i l  
S e r v i c e  Commission i n  Fede ra l  Personne l  Manual, App. C ,  735-C-1 

(Cont '  d )  



VTnile w e  do not  know a t  this t i m e  rjreeisely what duties 
the President w i l l  delegate t o  the Vice Prasident ,  it 1s 
e n t i r e l y  possible that the Vice President will be ,able t o  
discharge many of them e f f i c i e ~ t l y  and effectively pursuant 
t o  a ?residential waiver under seciim 208(b),  without actual 
or apparent conf l ic t  of int, ares t. 

3. The b l i n d  trust: and the s t a t u t e  

fr'e have seen that section 208(a) requires as an elene~t 
of the offznse chat Ehe offFcer or  employse have personal 
knowledge of U s  disqualifying interese . 

P r i o r  t o  enactsent of the confl ic t  of hterzst  i a w  i n  
1362, a procedure had been eata3l ished 40r Prasident E i s e n h a e  
and orher or'ficeholders such as 30hi1 A. IdIcCoile of t'ne Atornic 
Energy C o d s s i m ,  intendad to  obviate confiFct problems 
arising from subs tan t ia l  srorkhoifings a ~ d  orhe r  financial 
ioterests. This was  ths so-called "blfnd trust." The official 
entering Cave-maenr s e m l c e  placed his securities is a trust 
held by an independent t rus tee ,  the t r u s t  to tarninare on rhe 
official's c q i e t l o n  of h i s  Gove-ment servlce. Tila off i c l a l  

I bias not Infomed as te t h e  sa le  o r  purchase of sec~lrities 5n 
thc trust, nor d id  he-have aay power of control  or  distr13ution.  

The v i e w  has been expressed by a Zeadlng author i ty  on tbe 
conflict of Fzterest law that the requirement of "tmowledge 
L LOT prosec~tlon an2ar section 208 . . . lends statutory 
sanctisn to the 'blgnd' trust procedure establia3ed for 
President  Eisenhower and others t o  shield them from conflict 
of incsres t  problem . . . ." 3/ Apparently, tSe 3lir.d tmst 

I procedure has been accepted by-Senate cormittees cor~sidering 
n~rninat ions  of officers i n  the executLve branch, who f o r  various 

, -  reasons were unable or unwillhg to divest thenselves of their 
I 

I f i n ~ c i a f  interests. 
I 

2/ (Cmt'd from p. 5) - 
of Xovsmber 9 ,  1905. T : ~ l s  was dcne pursuant to section 703(e) 
of  Exocurive Order N o .  11222 of !,!a7 8, 1955. 

3/ R03wel-1 B. Perkins, The New Federal Conflict of Icterest 
Lax3 --t 76 :lam. L. Rev. 1113, 1134 (1963) .  



Thi s  does n o t  mean t h a t  i n  the  view of t h e  Department o f  
2::stice a b l i n d  t r u s t  l p so  f a c t o  imrounizes the  s e t t l o r  from 
t h e  ope ra t ion  of 18 U.S.C.  208. I f ,  Eor example, Mr.  Rockefe l l e r  
o:+ced $10 m i l l i o n  worth of Standard O i l  s tock ,  he might be 
under a l e g a l  duty  t o  assume chat  he s t i l l  owned the s t o c k  
un les s  he rece ived  n o t i c e  t h a t  t h e  s tock  had been s o l d .  A c ~ r d -  
L ~ g l y ,  i f  YE. Rockefe l le r  decides  t o  uti 'Lize a b l i n d  trust of  
his f i n a n c i a l  i n t e r e s t s  he should d i s q u a l i f y  himself from 
those t r a n s a c t i o n s  which poss ib ly  relate t o  compantes i n  which 
he holds  s x b s t a n t i a l  blocks of  s e c u r i t i e s  u n t i l  h e c a s c e r t a i n s  
that Fn f a c t t t h o s e  s e c u r i t i e s  are no longer  he ld  in his p o r t -  
f o l i o .  If he adheres  t o  t h i s  p r i a c i p l e ,  he can s t i l l  d i s -  
charge many important d u t i e s  which the  P res iden t  sees £It to 
:elagate zo him a i t h o u r  fear 02 v i o l a t i n g  t h e  c o n f l i c t  oi 
i n t e r e s t  s t a t u t e .  

4. The David Packard precedent. 

Beginning about  1953, and u n t i l  David Packard took  o f f i c e  
as Deputy S e c r e t a r y  of Defense i n  1969, it Bas customary f o r  
t h e  Senate  Armed S;rvices Committee t o  r e q u i r e  Defense Depart-  
ment appointees  t o  d ispose  of the) stockholdings i n  companies 
doing business w i t h  t h e  Pentagon.- tf Wher. David Packzrd w a s  
under cons ide ra t ion  by the  Senate  C o m i t t e e  t o  sema as Deputy 
S e c r e t a r y  of Defenss, he explained t h a t  his  holdings i n  the 
Hewlett-Packard Company, a Defense c o n t r a c t o r ,  a n o ~ n t e d  to about  
3,550,000 shares, and t h a t  ths s a l e  of t h s  stock on t h e  open 
market would have a harmful e f f e c t  upon the coinpany and i t s  
s tockholders .  M r .  Packard s t a t e d  t h a t  he was w i l l i n g  t o  
e s t a b l i s h  a c h a r i t a b l e  trust which would devote a l l  tncome from 
t h i e  stock t o  c h a r i t a b l e  purposes f o r  not less than  two years 
and s o  l o  t h e r e a f t e r  as his period og gavernment s e r v i c e  

Sf This arrangement s a t i s f i e d  t h e  Senate  Committee extended .- 
as s t r i k i n g  the r i g h t  balance between t h e  need for recnui tment  
o f  key execut ive  manpower for t h e  Government and t h e  need f o r  
preseming moral znd e t h i c a l  p r i n c i p l e s ,  

i ? l ~ h i s  rlas t h e  so-ca l led  "Absolute ~r i n c i p l e ,  !' developed as a 
r e s u l t  of t h e  Wilson controversy i n  1953. See Mann.hg, The 
Pur : t t y  P o t l a t c h ,  24 Fed. B.  J .  239, 246 (1964). 
5!, - ~+omZnation of David Packarg, Hearings bafore  t h e  Committee 
o n  Arrrleu S e r v i c e s ,  U.S. Senate ,  91st  Cong., 1st Sess .  (1969). 
4 2  -43 .  



When M r .  Packard l e f t  t h e  Government, a b o u t  $6  m i l l i o n  
went t o  c h a r i t y .  The arrangement was r e l a t i v e l y  f r e e  from 
p u b l i c  c r i t i c i sm.  It s u g g e s t s  a p o s s i b l e  c o u r s e  of conduct  
f o r  M r .  R o c k e f e l l e r  which should  s a t i s f y  b o t h  c o n g r e s s i o n a l  
d o u b t s  and t h e  s t r i c t  r equ i r emen t s  of s e c t i o n  208. Of c o u r s e  
i n  t h e  c a s e  of M r .  R o c k e f e l l e r  t h e  f i n a n c i a l  i n t e r e s t s  i n  
q u e s t i o n  would n o t  merely be  t h o s e  r e l a t e d  t o  d e f e n s e  con- 
t r a c t s ,  and t h a t  may r ende r  t h e  dev i ce  i m p r a c t i c a l  a s  a  t o t a l  
s o l u t i o n  t o  t h e  problem. Neve r the l e s s ,  it might  b e  used w i t h  
r e s p e c t  t o  t h o s e  ho ld ings  t h a t  r a i s e  t h e  most obv ious  r i s k s  
o f  c o n f l i c t .  

5. Accommodation. 

The o p t i o n s  d i s c u s s e d  under paragraph 2 above o n l y  mezt 
t h e  l e g a l  p o i n t  a t  i s s u e  and do n o t  a t t a c k  t h e  p r a c t i c a l  
problem t h a t  i s  a t  l e a s t  e q u a l l y  important :  Rega rd l e s s  of 
whether t h e  p r o v i s i o n s  of s e c t i o n  208 a r e  a p p l i c a b l e  o r  a r e  
t e c h n i c a l l y  s a t i s f i e d ,  t h e  Congress may r e q u i r e ,  a s  a  c o n d i t i o n  
of c o n f i r m a t i o n ,  some a c t i o n  on t h e  p a r t  o f  M r .  R o c k e f e l l e r  
which would s a t i s f y  it t h a t  h i s  f i n a n c i a l  h o l d i n g s  would n o t  
c r e a t e  a  r e a l  o r  appa ren t  c o n f l i c t  of i n t e r e s t .  Such con- 
d i t i o n s ,  a s  d i s c u s s e d  i n  t h e  Committee Repor t s  on c o n f i r m a t i o n ,  
might  w e l l  b e  coupled w i t h  a  conc lus ion  t h a t  s e c t i o n  208 i s  
i n a p p l i c a b l e .  Should Congress  i n s i s t  on c o n d i t i o n s ,  w e  do 
n o t  b e l i e v e  it would b e  p o s s i b l e  t o  a s s e r t  t h a t  it would be  
a c t i n g  a g a i n s t  e i t h e r  t h e  s p i r i t  o r  t h e  le t ter  of t h e  C o n s t i t u -  

- t i o n  s i n c e  any such c o n d i t i o n s  would be presumably r e l a t e d  t o  
t h e  nominee ' s  adequa te  d i s c h a r g e  of h i s  r e s p o n s i b i l i t i e s .  Thus, 
t h e  s u g g e s t i o n s  con ta ined  i n  paragraphs  3 and 4 must  be  con- 

' s i d e r e d  even i f  o t h e r  p o i n t s  a r e  d i s p o s i t i v e  of t h e  -narrow 
l e g a l  i s s u e .  

/?% aurence,  . Si lberman 
Deputy ~ g t o r n e ~  Genera l  


