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History of FEMA Responsibility for Response to 
Technological (Manmade) Emergencies 
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March 30, 1979, began the incident at Three-Mile Island nuclear power 
station, a NRC licensee. FEMA, created under Reorganization Plan No. 3 of 
1978, opened its doors as an independent agency on April 1, 1979, pursuant 
to E.O. 12127. That Executive order transferred several statutory functions 
vested in the President and previously delegated to other departments to 
FEMA. E.O. 12148 [Extract at Appendix A] issued .July 20, 1979, completed 
Reorganization No. 3 by transferring Presidential authority vested in the 
predecessor departments and agencies (DOD, HUD, GSA) to FEMA. 

In an MOU with NRC (45 Fed. Reg. 82713) [Full text at Appendix B] 
effective November 3, 1980, FEMA committed to a joint preparedness and 
response effort. Although the issuance of the FRERP (federal Radiological 
Emergency Response Plan) in 1985 pursuant to E.O. 12241 issued 
September 29, 1980 encompassed most of the MOU, that MOU has not been 

revoked or superseded. 

On .January 27, 1981, FEMA also entered into an MOU with the Department 
of Defense and the Department of Energy for response to Nuclear Weapon 
Accidents and Nuclear Weapon significant incidents. DOD and DOE are 
currently updating this MOU. [MOU full text at Appendix C] 

Significantly, President .Jimmy Carter issued several emergency 
declarations and ultimately declared a disaster in the Love Canal area in 
upstate New York near Niagara Falls. President Ronald Reagan's first 
Presidential disaster declaration was for Hexane spilled into the sewers of 
Louisville, Kentucky, which then exploded. These two events eroded the 

FEMA position that the Disaster Relief Act of 1974 (Public Law 93-288) had 
no applicability to man-made or technological hazards. 

The National Oil and Hazardous Substances Pollution C~ntingency Plan 
(hereinafter "NCP") was originally issued with FEMA concurrence pursuant to 
E.O. 12316, August 14, 1981, revoked by E.O.12580, .January 23,1987. That 
latter Executive order remains in effect. It has been substantially amended by 
E.O. 12777, October 18, 1991 and E.O. 13016, August 1996. 

r This document 
provided as a 
courtesy of The 
Vacation Lane Group 



From 1981 to 1994, FEMA chaired the Preparedness and Training Committees 
of the National Response Team (NRT) for the Departments and agencies 
responsible for the NCP. FEMA continues to be assigned to the NRT by the 
specific language of E.O. 12580, as amended. From 1981 to 1990, FEMA was 
also responsible for the temporary and permanent relocation of citizens 
affected by hazardous materials releases after the initial evacuation based on 
a cross-delegation from EPA, now revoked. Implementation of the activity has 
been returned to EPA, although the revised Executive order as currently 
amended has not been corrected to reflect this transfer. 

B. 1988-1992. 

This period marks a transition period for FEMA from earlier approaches to 
technological emergency management. First, signature by Edwin Meese II, 
Attorney General, as Chair of the Domestic Policy Council of the ,January 19, 
1988 Memorandum subject, National System for Emergency Coordination 
(NSEC) [Full text at Appendix D] assigned lead roles for the departments 
and agencies. FEMA for example was the lead for natural disasters and the 
Department of ,Justice for terrorism. 

Second, a memorandum dated ,January 24,1991, was signed by the Director of 
FEMA subject, FEMA~s Emergency Response Readiness [Full text at 
Appendix E] adopting for FEMA the Federal Response Plan (hereinafter FRP) 
as the single plan by which officials and employees of FEMA through 
administration of FEMA's programs provide direct and indirect financial and 
technical assistance to State and local governments and their citizens or other 
eligible applicants. This plan for response and recovery provides a system of 

federal humanitarian relief whether or not there is a declared Presidential 
disaster or emergency pursuant to the Robert T. Stafford Disaster Relief and 
Emergency Assistance Act 42 U.S.C. §5121 et seq. (signed into law November 
23, 1988 and hereinafter the "Robert T. Stafford Act" or the "Act"). Whenever a 
Presidential emergency or disaster declaration is involved other Department 
and agencies mission assigned response and recovery can be funded from the 
President's disaster relief fund. Otherwise, the departments and agencies 
must rely on their own appropriated funds and budget execution authority, e.g. 
the Small 'Business Administration. 

Two events had occurred during the last quarter of FY 88 that affected FEMA's 
perception of its own role in technological emergencies. First, on August 3, 
1988, the Director of FEMA and the Department of the Army signed an 
unfunded Memorandum of Understanding, subject, Chemical Stockpile 
Disposal Program, with that MOU now superseded by a new MOU signed 
October 8, 1997, subject Chemical Stockpile Emergency Preparedness 

Program (CSEPP) (Full text at Appendix F]. Second, based upon a two-year 
effort to resolve internal conflicts, on September 14,1988, a memorandum was 
signed by the Associate Directors for SLPS and NP, and approved by the 
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Director, subject, FEMA's Role in Technological Emergencies [Full text 
Appendix G]. These two 1988 documents were not coordinated with each 
other. The latter memorandum incorporated the Meese Memorandum as FEMA 
policy. 

Departments and agencies that had already adopted their own versions of 

incident command systems, including DOT, DO.J, DOE, EPA, and NRC, used the 
.January 19, 1988 Meese memorandum to support their concept of "lead 
agency" in emergency planning and preparedness for which they were 
responsible by law or Executive order. These agencies still are the lead 

technical agencies for the incident command portion of various plans. None of 
these departments and agencies has legal authority or budget execution 
authority for humanitarian assistance, e.g. mass care, mass shelter, mass 
evacuation, mass feeding, and or mass medical care. The exclusive authority 
for direct or indirect financial assistance to the State and local governments, 
and the citizens of the United States for such assistance, with minor 
exceptions, remains the Robert T. Stafford Act. This Act also provides 
authority for DOD to assist in humanitarian relief, even prior to a disaster 
declaration. 

Shortly after the approval of FEMA's Role in Technological Emergencies, two 
Presidential actions and one Congressional action affected FEMA's . 
understanding of its role in technological emergencies. (For the purposes of 
this paper it should be understood that the reference to technological 
emergencies encompasses those events that could or do lead to Presidential 
disaster declarations, noting that the Robert T. Stafford Act limits, unless a 
cau.se specifically listed, the declaration of disasters to events involving fire, 
flood, or explosion regardless of cause (all undefined by the Act». The two 
Presidential actions were the signature on November 18, 1988, of Executive 
orders 12656 and 12657. The first of these is addressed in a separate 
background paper discussing National Security Emergencies. 

Executive order 12657, Federal Emergency Management Agency Assistance 
in Emergency Preparedness Planning at Commercial Nuclear Power Plants 
directed FEMA to ensure adequate off-site planning when State and local 
governments decline or fail to adequately plan or prepare or respond to a 
nuclear power plant accident. The Congressional action was the transmittal to 
the President and his signature of the Robert T. Stafford Disaster Relief and 
Emergency Assistance Act (Public Law 101-107) on November 23, 1988. 

As of date of the signing into law of the Robert T. Stafford Act, FEMA still was 
uncertain as to its role in technological emergencies. In March 1989, the 
EXXON VALDEZ release occurred. White House and CongreSSional entreaties 
for FEMA to become involved were rejected by FEMA Headquarters based on 
lack of legal authority for providing assistance under the Robert T. Stafford Act 
and the legal concern that disaster relief expenditures could not be recovered 

'-" - '-.' . 
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should the Department of .Justice file a civil or criminal recovery action for 
monetary damages against Exxon. The Senate Appropriations Committee 
members requested and received an opinion for the record concerning this 
declination. [See Appendix H]. The litigation surrounding the federal cases 
involving EXXON VALDEZ discovery and FOIA requests to FEMA resulted in 
documentation being recovered with respect to FEMA's NRT and RRT roles 
under E.O. 12580. It should be noted that under the language of the Disaster 
Relief Act of 1974 (Public Law 93-288) FEMA OGC and the Department of 
.Justice recovered disaster moneys for the outlays at Love Canal (1979-83) 
ag~inst Occidental Petroleum and others and against Ralston Purina for a 

helCane gas explosion in the sewers of Louisville, Ky., In 1981. In enactment of 
the Stafford Act, Congress has allowed recovery against persons causing or 
aggravating the disaster but only when gross negligence (undefined) caused or 
aggravated the emergency or disaster. 

B. Federal Response Plans 1988-1992 

FEMA's role in the plans discussed below does NOT Include the technical 
aspects of hazard identification and assessment for chemical, biological, or 
radiological accidents or events, and FEMA DOES NOT stockpile or provide 
protective equipment or for monitoring or decontamination of affected 
populations and property (note, however, that FEMA's RADEF program did 
provide monitoring devices for radiological incidents to the States but that 
program has been terminated, and the FEMA's status as an NRC licensee 
for the program terminated). FEMA also does not make protective action 
decisions on evacuation or re-entry from or to contaminated areas. These 
func;:tions are the specific responsibility by law of the DOE, NRC, EPA, HHS, 
and DOA, and NRC. 

1. National Oil and Hazardous Substances Pollution Contingency 
Plan. 

The National Oil and Hazardous Substances Pollution Contingency Plan 
(hereinafter "NCP',) was originally issued pursuant to E.O. 12316, August 14, 
1981, revoked by E.O.12580, .January 23,1987. That latter Executive order 
remains in effect although it has been substantially amended by E.O. 12777, 
October 18,1991 and E.O. 13016, August 1996. From 1981 to 1994, FEMA 
chaired the Preparedness and Training Committees of the National Response 
Team (NRT) for the Departments and agencies responsible for the NCP. FEMA 
continues to be assigned to the NRT and RRTs by the specific language of 
Section 1 of E.O. 12580, as amended, and has a role in remedial actions under 
Section 9. From 1981 to 1990, FEMA was also responsible for the temporary 
and permanent relocation of citizens affected by any hazardous materials 
release after the initial evacuation. Implementation of the activity has been 
returned to EPA, although the amended E.O. 12580 has not been corrected to 
reflect this transfer. 
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FEMA has been a signatory to the National Oil and Hazardous Substances 
Pollution Contingency Plan (hereinafter "NCP") since its adoption in 1983. In 
November 1990, the Hazardous Materials Transportation Uniform Safety Act 
was signed into law mandating a comprehensive update of that plan. The 
original plan published at 40 CFR Part 300 blurred the distinction· between 
incident command and consequences management •. The plan was 
substantially clarified by the revision published in September 1994. It should 
be ~oted that EPA and the U.S. Coast Guard are the incident command 
lea~ership agencies under this plan depending on whether the hazardous 
material is released on land or water. 

Additional confusion occurred when EPA in 1990 published a document 
entitled Response Capabilities for a Chemlca!ISiologlcallncldent that 
references the Meese document but failed to mention or be integrated with 40 
CFR Part 300. EPA now informally states that document is overtaken by the 
updated 40 CFR Part 300. It may, however, retain some value as a guide to 
EPA's own incident command role. No notice of its availability or rescission 
was ever published in the Federal Register. Nor was it coordinated or officially 
provided to other federal departments and agencies. The FBI has also 
published a law enfo~cement incident command document for chemical and 
biological emergencies and crisis response. FEMA was urged to improve 
planning in this area by a .Joint Resolution of Congress signed into law in 
November 1993. [See Appendix I] 

Planned or unplanned releases of hazardous materials that exceed the 
regulatory or designated technical design speCifications for the manufacture, 
transport, or utilization of hazardous materials may require federal 
involvement in responding to and recovering from the effects of the release. 
The NCP is the federal plan for such releases and is published in the Code of 
Federal Regulations (CFR) at 40 CFR Part 300. The lead agency for incident 
command, known as the On Scene Commander (OSC) under the plan, for 
releases on land is EPA. The lead agency for releases on water is the United 
States Coast Guard of the Department of Transportation. The plan was last 
extensively revised in September 1994, as mandated by the Hazardous 
Materials Transportation Uniform Safety Act of 1990, that amended the 
Hazardous Materials Transportation Act, both codified at 49 U.S.C. §1801 et 
seq. These statutes were recodified as part of the recodification of title 49 of 
the United States Code and now appear at 49 U.S.C. §5101 et seq. FEMA is 
referenced in these codified statutes. 

E.O. 12316 was issued pursuant to the Comprehensive Environmental 
Response, Compensation, and Liability Act of 1980 (CERCLA), 42 U.S.C. 
§9651 et seq., as further amended by the Superfund Amendments and 
Reauthorization Action of 1986 (SARA). The Emergency Planning and 
Community Right to Know Act of 1986 (EPCRA) [Also was known as "SARA 
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Title III,,], 42 U.S.C. §11 001 et seq. is a closely related authority. FEMA is not 
mentioned in CERCLA. FEMA is mentioned in EPCRA at 42 United States Code 
§11005(a). 

The NCP specifies the incident command procedures for a hazardous materials 
release. The plan leaves to FEMA the humanitarian and financial assistance 
response and recovery consequence management, since the premise of the 
plan is technical response, including decontamination and monitoring, or safe 
re--rntry procedures for decontaminated areas. There is no direct funding 
under CERCLA or SARA or the transportation legal authorities for humanitarian 

I 

relief i.e. mass care, mass shelter, mass feeding, and mass medical. Neither 
EPA nor the Coast Guard or DOT has budget execution authority for this kind of 
emergency response. The FRP also adopts "Incident Command" as a tool. [See 
Appendix~] 

2. Federal Radiological Emergency Response Plan. 

The Federal Radiological Emergency Response Plan (FRERP) is the name of 
the :plan published in response to the direct Presidential assignment to FEMA 
by ~.O. 12241, National Contingency Plan, September 29,1980. The FRERP 
wa!$ originally published at 50 Fed. Reg. 46542 on November 8, 1985, and 
republished as a notice on May 8,1996 at 61 Fed. Reg. 20944-70 but has never 
been codified in the CFR (note that a correction was published on ~une 5,1996 
at 61 Fecl ... Reg.·28583-84.).. .... . ... _ _._ .. __ 

//lwdltional radiological planning and p~~~-:'~ness responsibilities ~ 
" assigned to FEMA on November 18, 1988, by E.O. 12657, Federal Emergency " 

Management Agency Assistance in Emergency Preparedness Planning at 
Commercial Nuclear Power Plants. That Executive order in section 5(a) 
amends the FRERP. While originally intended to set out the roles of the federal 
departments and agencies where there is the threat or an actual release of 

radionuclides that affects the public from fixed nuclear power plants, the ) 
FRERP is not the technical response plan for any event that might impact the 
public from radiological releases by NRC licensees because NRC uses the NCP 

for non-power plant licensees. . ....... __ . __ . ____ ._.. ....... . __ ,_--

"'''-------_ .. , ... " ... "" ...... . 

Under E.O.'s 12241 and 12657, FEMA has off-site responsibilities for the 
consequences of accidents at Nuclear Regulatory Commission (NCR) licensed 
fixed nuclear power plants, while the NRC has on-site responsibilities together 
with the facility owner for all its regulated facilities. The Meese Memorandum 
(NSEC) [Appendix D] also assigned NRC the on-site lead for nuclear power 
plants, although because of the wording FEMA initially argued that NSEC 
eliminated FEMA's FRERP role. See NRC letter dated ~anuary 13, 1989 
[Appendix K] and DOE letter dated December 20, 1988, [Appendix L]. 
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Additionally, the Department of Defense and the Department of Energy have 
responsibility for their nuclear materials sites including reactors and 
processing facilities, such as weapon plants and storage depots. This 
assignment also stems from the NSEC paper. NRC regulations at 10 CFR Part 
50 and FEMA regulations at 44 CFR Part 350-354 reflect the relationship 
between NRC and FEMA. Weapons accidents are covered by the 1981 MOU 
[Appendix CJ. 

FEMA coordinates its radiological role through the Federal Radiological 
preraredness Coordinating Committee (FRPCC) and the NRC/FEMA Steering 
Co~mittee described respectively at 44 CFR Part 351 and 56 Fed. Reg. 9459 
(March 6, 1991) and publishes and distributes appropriate guidance and 
technical materials with NRC concurrence. The FRPCC is also mentioned in 
the Hazardous Materials Transportation Authorization Act of 1994, at 49 U.S.C. 
§5101. It should be noted that NRC uses the Hazmats NCP to respond to NRC 
licensees that are not fixed nuclear power stations. Support for these 
response activities are (perhaps erroneously) housed in FEMA's Preparedness, 
Training, and Exercises Directorate. 

3. National Plan for Telecommunications Support 
In Non-Wartime Emergencies 

With respect to emergency telecommunication functions and related 
activities, FEMA responsibilities and authorities for civil emergencies are 
described in regulations published by the National Security Council and the 
Office of Science and Technology Policy (both organizations are part of the 
Executive Office of the President) at 47 CFR Part 201 et seq. pursuant to E.O. 

12472, Assignment of national security and emergency preparedness 
telecommunications functions, April 3,1984. These regulations are contrOlling 
on FEMA.programs, functions, and activities. Those regulations refer to the 
National Plan for Telecommunications Support in Non-Wartime Emergencies. 
The plan itself has never been published in the Federal Register. A related 
system concerning service restoration issues is the Telecommunication 
Service Priorities System (TSP) discussed in 47 CFR Part 64. 

FEMA provides coordination and program assistance to facilitate operations of 
the incident command lead and support departments and agencies under the 
NCP and FRERP. The listed point of contact in the NCP within FEMA for the 
NCP and in the FRERP is FEMA's Preparedness, Training, and Exercises 
Directorate. The lead for the National Plan for Telecommunications Support in 
Non-Wartime Emergencies is FEMA's Information Technology Services 
Directorate as a successor to the contact listed in 44 CFR Part 2, which has 
not yet been updated to reflect the establishment of the ITS Directorate. 
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For a comprehensive review of the statutory assignments of the federal 
departments and agencies in technological emergency response 'obtain a copy 
of A Review of Federal Authorities For Hazardous Materials Accident SaFety, 
December 1993, EPA 550-R-93-002, from EPA. 

C. 1992-1997 

FEMA has extensive programs of training, exercising, and information-sharing 
tha~ are utilized to support the emergency management operations of other 
fed~ral departments and agencies, State, and local governments, and private 
and voluntary organizations to support the emergency capability of those 
units. FEMA, both by statutory assignment and Presidential delegation has the 
overall federal responsibility to assist in achieving coordinated, efficient and 
effective planning, preparedness, mitigation, response and recovery activities, 
including integration of national security assets where necessary and 
appropriate to enhance the response and recovery activities of civil 
authorities. 

FEMA has expertise in generic functions of emergency planning, preparedness, 
mitigation, response and recovery operations for the consequences of events 
that are defined as civil emergencies pursuant to E.O.12148, §2-203, and Title 
VI of the Robert T. Stafford Act, 42 U.S.C. §5195 et seq. Technological 
emergencies that may seriously degrade or threaten the national security of 
the United States may trigger national security plans or deployment of national 
security assets planned for under E.O. 12656, §101, and authorized under other 
authority. E.O. 12656 was issued pursuant to the President's authority under 
the National Security Act of 1947, as amended, 50 U.S.C. §§404-405, the 
Federal Civil Defense Act of 1950 (repealed in November 1994 by Pub. L. 103-
337) and the Defense Production Act of 1950, as amended. 

1. Federal Response Plan 

The FRP was officially issued in May 1992. The next comprehensive revision 
is scheduled for spring 1998. It has evolved into an all-hazard document from 

the Plan for a Federal Response for Natural Disasters which in tum had 
evolved from the Plan for a Federal Response to a Catastrophic Earthquake 
issued in 1987 pursuant to the Earthquake Hazards Reduction Act of 1977, as 
amended (42 U.S.C. §7701 et seq.L It was silent as to its relationship to other 
federal emergency plans even though 26 other Federal departments and 
agencies had signed it. The FRP also lacks a law enforcement functional group 
or annex unlike the predecessor earthquake plan. This was at the request of 
the Department of .Justice. There is a published Terrorism Annex to the FRP. A 
mass immigration emergency annex has not been finalized and is now the 
subject of a draft MOU between INS and FEMA. 
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The new Director of FEMA, recognizing that the language of Executive order 
12148, Federal Emergency management [Extract is Appendix M], in sections 
2-101,2-102,2-103,2-104, and 2-201, can be construed as assigning the 
Director of FEMA responsibilities in technological emergencies, together with 
the specific assignment in E.O.'s 12241,12580, and 12657, mandated on 
September 5,1993 [Appendix k] that administrative procedures be adopted to 
eliminate confusion between the FRP and the Federal Radiological Emergency 
Re$ponse Plan (FRERP) mandated by E.O. 12241. This has not been completed 
as of December 1997. 

If there is a Presidential declaration of an emergency or disaster pursuant to 
the Robert T. Stafford Act, then FEMA can provide humanitarian assistance in 
responding to or recovering from the consequences of the planned (this means 
an emergency but Intentional release beyond design or regulatory limits that 
may impact or does impact the public) or accidental release, and the President 
will designate a federal coordinating officer (FCO). The FCO ensures that the 
appropriate financial and non-financial assistance is provided to the incident 
command under the NCP and FRERP. Other coordinated operational mission 
assignments carried out in accordance with the Federal Response Plan (FRP) 
can be utilized to assist in the response and recovery from the event, 
particularly with respect to mass shelter, mass care, mass feeding, or mass 
medical arrangements during the response. The objective is to facilitate the 
incident command role of the lead technical or law enforcement agency, and in 
particular to facilitate assistance to the affected population. 

While the Director of FEMA mandated integration of the FRP and FRERP in a 
decision document dated September 5, 1993 [Appendix M] internal FEMA 
documentation reveals little progress. It should be noted also that in failing to 
resolve issues such as the interplay between the Price-Anderson Act and the 
Robert T. Stafford Act, confusion still exists as to post-accident, post
declaration payments to citizens. See for example the conflict in stated FEMA 

pOSitions on the use of the Robert T. Stafford Act (pre-enactment of present 
Title VI) in NUREG 1457, Resources Available For Nuclear Power Plant 
Emergencies Under the Price-Anderson Act and the Robert T. StaHord Disaster 

RelieF and Emergency Assistance Act, dated .July 1992, issued by NRC (stating 
the Act may be used citing Title V of the Act), and the Report of the President' 
Commission on Catastrophic Nuclear Accidents (pursuant to E.O. 12658) 
(stating the Act has no applicability to such an event). See also NRC 
correspondence dated March 25, 1992 [Appendix N]. 

2. FEMA Organization 

In November 1993, FEMA underwent a comprehensive reorganization. One 

year later the ITS Directorate was formed in a further realignment. New 
delegations were published in May 1994 with several interesting aSSignments 
and omissions. First, the Robert T. Stafford Act was delegated to the new 
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Re~ponse and Recovery Directorate for day-to-day administration. Second, all 
training, including hazardous materials issues, except for the programs of the 
United States Fire Administration was delegated to the new Preparedness, 
Training and Exercises Directorate. 

The administration of the FEMA response role in the FRERP was also 
delegated to the PTE Directorate but the Response and Recovery Directorate 
co~rdinated the May 1996 republication of the FRERP and was listed as point 
of contact in the Federal Register. The former SLPS Directorate had chaired 

I 

both the Preparedness and Training Committees of the National Response 

Te~m, established by E.O. 12580, but with the amendment of that Executive 
order by E.O. 12777, and updating of the NCP, those organizations were placed 
und,er the Chair of the U.S. Coast Guard. While E.O. 12580, as amended, still 

reflects a relocation and NRT role for FEMA, the reference to the relocation 
role is obsolete since on October 31, 1990, that role, except for certain limited 
windup projects, reverted to EPA and EPA now utilizes the U.S. Army Corps of 
Engineers for that activity. 

In September 1994, the National Contingency Plan was republished at 40 CFR 
Part 300 clarifying the incident command leadership role of the EPA and the 
Coast Guard vis-a-vis the consequence management lead role for FEMA. 
Interestingly, both providing the official comment on the revision [See 
Appendix 0] and listed operational point of contact was and is the Associate 
Director for PTE. 

On ,January 31, 1995 [See Appendix I], in Director's Policy Statement No. 1-95, 
the ,January 24,1991 adoption of the FRP by the Director [Appendix E], the 
position was restated with the important clarification that the principles of the 
Incident Command System should be utilized in all of FEMA's response efforts. 
FEMA's Urban Search and Rescue plans and CSEPP already recognize this 
principle. The NCP for Hazardous Materials (40 CFR Part 300) and the FRERP 
since its inception also recognizes this principle, as did the Meese 
Memorandum [Appendix D] discussed previously. 

The Response and Recovery Directorate continues to have Significant factions 
that argue against disaster declarations, but not emergency declarations, for 
man-made events (either planned or accidental) which is a factor necessarily 
affecting operational response for both the consequences of terrorism events 
and technological events. The Robert T. Stafford Act clearly states that 
regardless of cause events surrounding a fire, flood, or explosion (terms 
undefined) may become a declared Presidential disaster. Opposition to 
declaration of emergencies, and using those declarations to roll into Disaster 
Declarations has diminished as both a practical and legal matter since the 
Oklahoma Bombing. 
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A r~latively comprehensive Office of General Counsel opinion issued February 
21,1991, subject Application of Section 501(b) of the StaHordAct, addressed 
the issues raised by the language of the Act "under the Constitution or laws of 
the United States, the United States exercises exclusive or preeminent 
responsibility and authority." See GCM 91-2-21. [Appendix P] Since the date of 
that memorandum, it has also been made clear by President Clinton's issuance 
of PDD-39 [House Document 105-29] that any terrorist event or threat or use of 
weapons of mass destruction (WMD) will be considered automatically to 
inv~lve the Federal government's "preeminent responsibility and authority." 

In ~CM-96-11-21 [Appendix Q] the General Counsel of FEMA concluded that 
the', Attorney General should be included on decisions to use the Stafford Act 
emergency authority with respect to findings as to areas of Federal 
preeminent responsibility and authority. Again witness the events surrounding 
the Oklahoma City Bombing that inv~lved a GSA owned structure. As of this 
date the hazardous materials incident annex to the FRP is not complete. The 
Terrorism Annex has been adopted and issued to all FRP signatories. 

Finally, the Associate Director signed a new FEMAIDepartment of Army MOU 
for Preparedness, Training, and Exercises for CSEEP on October 8, 1997. 
[Appendix F] FEMA cited as its authority E.O. 12148 and EPCRA (Emergency 
Planning and Community Right to Know Act of 1986). FEMA also cited §611 of 
the Stafford Act. The Army cited §1412 of Public Law 99-145 (which also 
mentions FEMA as an optional funding organization for State and local 
governments with reimbursement by the Army) and Public Law 104-201 (DOD 
Authorization Act for FY 96) for Integrated Product and Process Teams (IPTS) 
under the program. Additionally, the Army cites E.O. 12580 (which also 
mentions FEMA in §1,2 and 9). It should be noted that DOD is specifically 
mentioned in the Stafford Act for pre-declaration assistance. DOD has no 
implementing regulations, but see 32 CFR Part 501-502. 
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APPENDIX A 

FULL TEXT OF SECTION 2 OF EXECUTIVE ORDER 12148 

Note·The extract from §2 of E.O. 12148 set forth below 

has not been amended since the E.O. was issued on July 20, 1979 

Section 2. Management of Emergency Planning and Assistance 

2·1.. General. 

2·101. The Director of the Federal Emergency Management Agency shall 
establish Federal pOlicies for, and coordinate, all civil defense and civil 
emergency planning, management, mitigation, and assistance functions of 
Executive agencies. 

2·102. The Director shall periodically review and evaluate the civil defense 
and civil emergency functions of the Executive agencies. In order to improve 
the lefficiency and effectiveness of those functions, the Director shall 
recQmmend to the President alternative methods of providing Federal 
planning, management, mitigation, and assistance. 

2·103. The Director shall be responsible for the coordination of efforts to 
promote dam safety, for the coordination of natural and nuclear disaster 
warning systems, and for the coordination of preparedness and planning to 
reduce the consequences of major terrorist incidents. 

2·104. The Director shall represent the President in working with State and 
local governments and private sector to stimulate vigorous participation in 
civil emergency preparedness, mitigation, response, and recovery programs. 

2·105. The Director shall provide an annual report to the President for 
subsequent transmittal to the Congress on the functions of the Federal 
Emergency Management Agency. The report shall assess the current overall 
state of effectiveness of Federal civil defense and civil emergency functions, 
organizations, resources, a'nd systems and recommend measures to be taken 
to improve planning, management, assistance, and relief by all levels of 
government, the private sector, and volunteer organizations. 
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2-2. Implementation. 

2-201. In executing the functions under this Order, the Director shall develop 
pOlicies which provide that all civil defense and civil emergency functions, 
resources, and systems of Executive agencies are: 

(a) founded on the use of existing organizations, resources, and systems 
to the maximum extent practicable; 

(b) integrated effectively with organizations, resources, and programs of 
State and local governments, the private sector and volunteer 
organizations; and 

(c) developed, tested and utilized to prepare for, mitigate, respond to 
and recover from the effects on the population of all forms of 
emergencies. 

2-2p2. Assignments of civil emergency functions shall, whenever possible, be 
ba~ed on extensions (under emergency conditions) of the regular missions of 
thel Executive agencies. 

2-203. For purposes of this Order, ··civil emergency·· means aCCidental, 
natural, man-caused, or wartime emergency or threat thereof, which causes or 
may cause substantial injury or harm to the population or substantial damage 
to or loss of property.' 

2-204. In order that civil defense planning continues to be fully compatible 
with the Nation's overall strategic policy, and in order to maintain an effective 
link between strategic nuclear planning and nuclear attack preparedness 
planning, the development of civil defense policies and programs by the 
Dir~ctor of the Federal Emergency Management Agency shall be subject to 
oversight by the Secretary of Defense and the National Security Council. 

2-205. To the extent authorized by law and within available resources, the 
Secretary of Defense shall provide the Director of the Federal Emergency 
Management Agency with support for civil defense programs in the areas of 

, program development and administration, technical support, research, 
communications, transportation, intelligence, and emergency operations. 

2-206. All Executive agencies shall cooperate with and assist the Director in 
I 

the performance of his functions. 
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[The emphasis in the above extract is supplied and is not in the original. Note 
the transition provisions of 2-301 and 2-302 as well as the entire remaining 
provisions of E.O.12148 are no longer of legal importance due to intervening 
legal developments including the enactment of legislation and signature of 
later Executive Orders. The only other current legal effect of E.O.12148 is to 
provide a Presidential delegation of those Titles (all Titles other than VI) by 
the, Robert T. Stafford Disaster Relief and Emergency Assistance Act, as 
am~nded, and the Earthquake Hazards Reduction Act of 1977 as amended. The 

Executive order is also the only specific reference to the consequences of 
terrorism role. Executive orders amending other sections of E.O.12148 were 
E.O.'s 12155,12156,12319,12356,12379,12381, 12673] 

END Appendix A 
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